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ABOLITION OF COURT MEMBER
SENTENCING IN THE MILITARY

MAJoR JaMES KEVIN LovEJOY*

I Introduction.

The court-martial panel has convicted the accused of an
offense. Counsel for the government and for the accused present
evidence in aggravation and extenuation and mitigation, respec-
tively. The military judge provides the members with sentencing
instructions and the court closes for deliberation on an appropriate
sentence for the accused. The members enter the deliberation room
and the following colloquy occurs:

PRESIDENT: *‘Alright, before we vote on a sentence, does any-
one have anything they want to discuss?"'

MEMBER 1: ‘1 do. We all know the accused was lying through
his teeth on the merits. I think we ought to sentence him to the
maximum punishment."”

MEMBER 2: *‘We’ve heard this story before about how he came
from a broken home and was abused by his father. Let’s not make the
same mistake we did last time when we didn't give the accused a
Dishonorable Discharge.”

MEMBER 3: ‘‘I'm confused. We heard a lot of testimony about
the accused’s lack of rehabilitative potential. Just what exactly does
that mean? Because he doesn’t have any should we give him a longer
sentence or just discharge him?"’

MEMBER 4: *‘I don't know, I can't help but think that ‘but for

*Judge Advocate General's Corps, United States Army. Presently assigned as
Chilef, Military Justice and Operational Law, Office of the Statf Judge Advocate, 3d
Infantry Division (Mechanized). B.S. 1081, University of Notre Dame; J.D., 1084,
Catholic University of America; LL.M., 1992, The Judge Advocate General's School,
United States Army. This article is based on a written dissertatlon that the author
submitted to satisfy, in part, the Master of Laws degree requirements for the 41st
Judge Advocate Officer Graduate Course

1
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the grace of God go you or I Maybe we should be a little bit easier on
the guy.”’

MEMBER 2: ‘‘Are you kidding? We gave him the benefit of the
doubt on the charges he pleaded not guilty to, and then after we
acquit him, the judge tells us that earlier he had pleaded guilty to a
separate offense. That ticks me off. I think he deserves the maxi-
mum sentence."

MEMBER 6: ‘I kind of agree with you—after all, he did make
an unsworn statement during sentencing and the judge says that he
can’t be cross-examined. If he was telling the truth he would have
made a sworn statement.’

MEMBER 5: “I thought we had agreed during findings that
because it was a really close case, we'd go ahead and convict him of
the offense, but then give him a break during sentencing."”

MEMBER 7: *'That’s right. Plus, the victim was a bum who got
what he deserved. Why punish this guy, who's got a good military
record, just because some degenerate started a fight that the
accused decided to finish?"

MEMBER 4: ‘“My biggest concern is how this will affect his
retirement benefits. Anybody got any idea how that works?"’

MEMBER 8: "“Not exactly, but my brother-in-law is a parole
officer, and he tells me that the average prisoner gets out on parole
after serving less than a third of the adjudged sentence. So we better
not be too lenient."

MEMBER 2: **That brings up another issue. If this guy pleaded
guilty he must have a pretrial agreement with the general. I know
that we’re not supposed to concern ourselves with that, but it sure
seerns to rake this whole process a waste of time.”

MEMBER 4: ‘‘The only other thing I would like to mention is
that this crime is awfully similar to the trial last week. The general
sure was upset about the results of that court-martial.’

MEMBER 1: *'T know the judge told us to disregard it, but Ican’t
help but think about the trial counsel asking that defense witness if
he knew that the accused was an alcohol rehabilitation failure,”

PRES: ‘‘Well, let's get down to business. Everybody write down
what they think is an appropriate sentence . . "

MEMBER 5: '*We're supposed to vote on the least severe pro-
posed sentence first, Does anyone know whether a Bad Conduct
Discharge, eighteen months, and a fine but no forfeitures, is less
than a Dishonorable Discharge and twelve months confinement,
with two-thirds forfeitures?’*

Although the above scenario is admittedly a bit extreme, it is
intended to demonstrate the multitude of issues that may cause a
panel to reach an unjust sentence for an accused. Knowing that
these are the factors that court rnembers might consider during sen-
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tencing deliberations, both the accused and the government are bet-
ter served when a military judge, specifically trained in the laws and
principles of sentencing, decides the sentence of the accused.
Because so many inappropriate and irrelevant factors may be consid-
ered by members during their sentencing deliberations, the military
must establish sentencing procedures that minimize the risks of
these occurrences,

The risks of improper sentences from court members could be
reduced through continued piecemeal changes to the current pro-
cedural rules governing sentencing. A far more efficient and effec-
tive change, however, is to eliminate court members from sentencing
completely, and to turn the entire process over to military judges.

The normal courtroom procedure in this country is for the trial
Jjudge to determine the appropriate punishment for an offense. In
the federal criminal system and in forty-two of the fifty states,
judges decide the sentences in all noncapital criminal trials.! Jury
sentencing has been criticized for a number of years. Some commen-
tators have characterized it as ‘‘sanctified guessing,’2 ‘‘sentencing
by lottery’’2 a ‘‘crapshoot,’® and ‘‘amateur brain surgery’’s
Although he did not question the constitutionality of jury sentenc-
ing, Justice Potter Stewart did have ‘'serious questions about the

1The military’s procedures for capital sentencing are beyond the scope of this
thesis, other than to observe that the decision whether to sentence an accused to
death is a matter far too grave to place on the shoulders of one persor, no matter how
well trained they may be in the science of sentencing, Consequently, this proposal to
adopt mandatory military judge alone sentencing does not address recoramended
procedures for capital cases.

2Charles W. Webster, Jury Sentencing—Grab-Bag Justice, 14 Sw. L.J. 227
(1960).

3Russel W.G. Grove, Sentencing Reform. Toward a More Uniform, Less Unin-
formed System of Court-Martial Sentencing, ARMY Law., July 1988, at 28 n.23 (citing
testimany of Major General Kenneth J. Hodson before the Advisory Commission to
the Military Justice Act of 1883).

4To gain insight into the current attitudes and opinions of those affected by the
sentencing process, surveys were provided to prisoners at the United States Disciplin-
ary Barracks at Fort Le: th, Kansas, ities, staff judge advo-
cates, military judges, defense counsel, and senior commanders attending the Senior
Officer Legal Crientation (SOLO) Course at The Judge Advocate General's School,
United States Army, Charlottesville, Virginia, Responses were received rom fifty-
four defense counsel, sixty-eight prisoners, twenty-five SOLO Course attendees,
forty-seven cornvening authorities, fifteen military judges, and sixty-eight staff judge
advocates. Copies of this survey and the responses are on file in the library of The
Judge Advocate General’s School, This survey does not profess to be a model of
scientific accuracy. Nevertheless, it represents the insights of a large portion of those
individuals involved in the administration of military justice. References to responses
to this survey {hereinafter Thesis Survey], along with a survey conducted by the
Advisory Commission to the Military Justice Act of 1983, will be made throughout the
remaining text, See infra note 10 (discussing the survey conducted by the Advisory
Commission to the Military Justice Act of 1983). See also infra, note 167 (survey
respanses from defense counsel).

SE.A.L., Jury Sentencing in Virginia, 53 Va. L. REv. 891 (1967).
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wisdom of such a practice’’¢ Five of the thirteen states that at one
time used the jury for sentencing have done away with that
practice.?

Criticism of the military practice of court member sentencing
can be traced to the historic Crowder-Ansell dispute following World
War 1.8 Court member sentencing has come under more recent
review during the revision of the 1984 Manual for Courts-Martial
{1984 Manual). Congress tasked the Advisory Commission to the
Military Justice Act of 1883 to conduct an in-depth analysis of sev-
eral issues related to military justice including ‘‘whether the sen-
tencing authority in courts-martial cases should be exercised by a
military judge in all noncapital cases to which a military judge is
detailed.”’?

Although many consider sentencing to be the most important
phase of a criminal trial in terms of its impact on an accused’s life,1¢
it perhaps has been overshadowed by the attention given to the guilt
or merits portion of a trial. Numerous statutes and rules of criminal
procedure deal with proving the guilt or innocence of an accused,
while very few are focused on determining an appropriate sentence
once criminal guilt is proven beyond a reasonable doubt. Even the
Constitution reflects a preoccupation with guilt as opposed to pun-
ishment, Of all the articles and amendments to the Constitution
related to criminal trials,!! the only restriction with respect to pun-

6Giacco v. Pennsylvania, 382 U.8. 339, 403 (1966) (Stewart, J. coneurring).

“Indiana, Montana, North Dakota, Georgia, and Alabama have eliminated jury
sentencing in noncapital criminal trials,

#Terry W. Brown, The Crowder-Ansell Dispute: The Emergence of General Sam-
uel T Anseil, 35 MiL. L. REV. 23 (1967). One of General Ansell's numerous proposals
was that the military ''court judge advocate'" determine and impose an appropriate
sentence. See also Robert D. Byers, The Court-Martial as Sentencing Agency: Mile-
stone or Millstone, 41 MIL. L. REv. 105 (1968); M. Scott Magers, The Military Sentenc-
ing Pracedure—Time for a Change 72 (1974) {(unpublished LL.M. thesis, The Judge
Advocate General's School, United States Army).

¢ Advisory Commission to the Military Justice Act of 1983 Report at 61 [here-
inafter Report]. The Advisory Committee recommended maintaining the status quo,
but not without much debate and two separate opinions

\0Craig Reese, Jury Sentencing in Texas: Time for a Change?, 81 8. Tex, L.J.
331 (1990) (sentencing is at once, the most critical and criticized phase of the criminal
justice system); see also United States v. DiFrancesco, 449 U.8, 117, 149-50 (1980)
(Brennan J., dissenting) (sentencing phase as critical as guilt-innocence phase); Advi-
sory Commission to the Military Justice Act of 1983 Survey at 25 (60% of defense
counsel believe sentencing considerations more m\pcnam than findings thh respect
to selecting forum). The Advisory C rvey of
convening authorities, appellate court judges, staff ]udge advocates, and il and
defense counsel, in conjunction with their overall study of military justice, Refer-
ences to responses 1o this survey (hereinafter Survey) will be made throughout this
article, The survey and responses o the survey are on file In the library of The Judge
Advocate General's School.

118¢e U.8. ConsT. art, IIT, § 2, cl. 3 (*"The trial of all crimes, except in cases of
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ishment is that it not be ‘‘cruel and unusual.''12 In a similar vein, of
the twelve chapters in the Rules for Courts-Martial only one is
devoted to sentencing. 13

Prior to the recent phenomenon of sentencing guidelines, fed-
eral and state court judges were entrusted with grave sentencing
responsibilities with few procedural limitations. This is likely due to
trained judges, as opposed to juries, performing the sentencing func-
tion in most jurisdictions. !4 The military, on the other hand, to main-
tain the tradition of member sentencing, has created a convoluted
sentencing process that often keeps relevant sentencing evidence
from the court members because they cannot be trusted to apply it
properly.t3

Military justice historically has been a function of command.
Much to the chagrin of commanders, control over military justice has
shifted bit by bit from commanders to judge advocates and military
judges.1¢ Eliminating members from sentencing may be viewed as
simply another step in this direction. Consequently, the decision to
eliminate court members from sentencing likely depends on one's
view on the much broader issue of whether courts-martial are a
system of justice owned by attorneys,!7 or a tool of discipline owned
by commanders.!® Predictably, the battle lines have been drawn

impeachment, shall be by jury. . . ."); Id. amend, VI ("In all criminal prosecutions, the
accused shall enjoy the right toa !peedy and public trial, by an impartialjury. . . "),

12]d. amend, VIII.

13ManuAL For CoURTS-MARTIAL, United States, Chapter X, (1984) [hereinafter
MCM].

14 See supra text accompanying note 1; see also infra text accompanying notes
146-47.

15866 United States v. Boles, 11 M.J. 195, 198 (C.M.A. 1981) (“{the President's]
rules of sentencing procedure at courts-martial are still not as broad as those in
operation in federal district courts, This may have something to do with the fact that
members may sentence at courts-martial while a judge sentences in federal district
court.").

18See infra notes 53-135 and accompanying text (tracing the development of
our current sentencing procedures).

17 Se¢ WINTHROF, MILITARY LAW AND PRECEDENTS, 444-46 (2d ed. 1920) (court-mar-
tial is a criminal judgment of a court of the United States, not an expression of the will
of the command or its officers in disciplinary matters) citad in Report, supra note 9, at
98. See also William C. Wi Military Justi A Ce Viewpoint,
10 AM. Crim. L. REV. 21 (1971) (A military trial should not have a dual function as an
instrument of discipline and as an instrument of justice. It should be an instrument of
justice and in fulfilling this function it will promote discipline),

18See Report, supra note 9, st 36, (quoting testimony of Major General John
Galvin, befare the Advisory Commission to the Military Justice Act of 1983, that the
“principle purpose of [military justice] is the maintenance of discipline on the battle-
field""); Winthrop, supra note 17, at 49 (courts-martial '‘are in fact simply instrumen-
talities of the executive power, provided by Congress for the President as Com-
mander-in-Chief, to aid him in properly commanding the army and navy and
enforeing dlsClpl\ne therein’'); Colonel John H. Wigmore, Address Before the Mary-
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between lawyers and commanders. Attorneys believe military
Jjudges are better qualified to assess appropriate sentences, while
convening authorities and commanders feel panels are better suited
to perform this task.12

An understanding of what constitutes an appropriate sentence
is necessary before one can determine who is better suited to deter-
mine the proper punishment in a military court-martial. The civilian
court system generally recognizes four purposes for sentencing: (1)
punishment-retribution; (2) general deterrence; (3) incapacitation-
individual deterrence; and (4) rehabilitation.2® An additional and
extremely important purpose in the military is for the sentence to
aid the command’s efforts to maintain good order and discipline.2!

Sentencing trends in the federal and state courts have shifted
over time from strict retribution for the offense—an eye for an eye—
to individualized sentences focusing more on the offender and reha-
bilitation.22 However, with the demise of rehabilitation efforts, the
tough anticrime legislation of the 1980s, and the emergence of sen-
tencing guidelines, the trend has begun to turn back towards retribu-
tion for the offense and general deterrence.

The military has experienced similar trends with respect to the
perceived goals of sentencing. Prior to 1949, sentences focused more
on retribution, general deterrence, and incapacitation of the
offender, as no provision existed in the Manual for Courts-Martial
(Manual) for evidence to be offered about the offender. Under the
1851 Manual, members had access to information about the defen-
dant and sentences began to focus more on rehabilitation.2? But
because of the high quality of the all-volunteer force in the 1980s

land State Bar Association (June 28, 1919), in 24 MD. STATE BAR ASS'N TRANSACTION,
1919, at 188 (“The prime object of military organization js Victory, not Justice. . . . If
it can do justice to its men, well and good. But Justice is always secondary,
Victory is always primary) cited in Brown, supra note 8, at 13

18 8ee Survey, supra note 10, at 21. Respondents were asked which sentencing
authority had the most knowledge of the ramifications of sentences imposed and were
given choices of *officer panels,” “officer and enlisted panels," ‘‘military judges, "
and “'all equally qualified’’ Convening suthorities narrowly selected officer and
enlisted panels (except Air Force convening authorities, who selected judges), with
the other two selectors about even. However, all lawyer groups overwhelmingly
selected judges

208ee Reese, supra, note 10, 2t 331,

21 DEP'T OF ARMY, PAMPHLET 27-8, MILITARY JUDGES' BENCHBOCK, para, 259 (1 May
1982) (C1, 15 Feb. 1985) (hereinafter BENCHBOOK].

22See Reese, supra note 10, at 331

235ee Westmoreland, supre note 17, at 22, *'Military justice must provide a
method for the rehabilitation of as many offenders as possible . . . Because manpawer
is our most precious asset In the Army, conservation of human resources is of primary
concern.’

and
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and the more recent downsizing of the military, rehabilitation has
lost its attractiveness.2¢

Although some specific purposes of sentencing—retribution or
rehabilitation—have fallen in and out of popularity, the wiser prac-
tice, and avowed goal of sentencing in today’s military, is to adjudge
a sentence that considers all five purposes previously enumerated.26
This is not a simple task.2¢ To adjudge a sentence that achieves these
goals, the sentencing body must: (1) have access to all relevant infor-
mation about the accused; (2) understand the principles of penology
and the administrative consequences of sentences adjudged; (3)
treat accused soldiers fairly and equally;27 and {(4) understand the
impact the sentence will have on military discipline. This is far too
difficult a task to be left to court members who are untrained and
inexperienced in the science of criminal sentencing.

To evaluate the merits of adopting mandatory sentencing by
military judges, this article will examine the development and imple-
mentation of current sentencing procedures. This article then will
evaluate these procedures from the perspective of the people most
affected by them—namely, the accused, the government trial coun-
sel, commanders, court members, military judges, and the general
public.

1I. Current Sentencing Procedures Under the Uniform Code of
Military Justice

A, Forum Options

Soldiers facing courts-martial may choose from four different
options regarding their plea and the composition of their court-mar-
tial. They may elect to: (1) be tried by members on both the merits
and sentencing; (2) be tried by a military judge on both the merits
and sentencing; (3) plead guilty before a military judge and be sen-
tenced by members; or (4) plead guilty and be sentenced by a mili-
tary judge.28 The option soldiers do not have is to be tried by mem-
bers on the merits but sentenced by a military judge.2® This often

24See United States v. Mo:smger, 34M.J.253(C.M.A. 1992) (presldem of special
court-martial wrote letter to authority of bad-con-
duct discharge because it was adjudged out of '‘recognition of quality force and
'), Today we have such an abundance of
good recruits there is no need to keep even the *‘smallest time'* criminal,

23 See BENCHBOOK, supra note 21, para. 2-59.

26 See infra note 250 and accompanying text (discussing how difficult the sen-
tencing function is for even the most trained jurist),

278ee E.A L., supra note 5, at 969,

288ee MCM, supra note 13, R.C.M. 903, 910.

28 Nor can soldiers elect to have a military judge for the merits and members for
sentencing,
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poses a significant problem for the accused, because the sentencing
consequences of his or her choice between members or the military
judge may prevent him or her from choosing the most favorable
forum with respect to guilt. A common belief exists among many of
those who practice military justice that, as a general rule, an
accused stands a better chance of acquittal with members.39 How-
ever, it is also the general consensus that if convicted by members,
an accused often stands a greater risk of being punished severely by
the same merabers during sentencing.?! In light of this phenomenon,
defense counsel are more likely to advise their clients to forfeit their
right to trial by members to avoid the heightened risk of a more
severe sentence.3?

Although the Manual gives the accused the right to request
trial by military judge alone, this right is not absolute.3? The military
judge has the discretion to grant or deny the request, which may
force the accused to be tried and sentenced by a forum not to his
liking.34 Coramon reasons for disapproving requests for trial by judge
alone are if the military judge has tried a coaccused, or has heard

3036 of 54 defense counsel surveyed stated that if given the optjon of members
for findings and judge alone for sentencing, they would advise their clients to elect
this option, because the client stood a better chance of acquittal with members. A
large number of staff judge advocates indicated that they based their advice concern-
ing forum choice on the nature of the offense. For a purely legal defense, most staff
judge advocates would recommend a military judge for findings—i.c., *'good law, go
military judge; good facts, go jury." In all other cases, the vast majority of staff judge
advocates believed that an accused stood a better chance of acquittal with members.
Their comments included, “jury easier to mislead on the facts,” “inexperienced panel
easy to sell defense to,” "'more chance of jury nullification with members,” easier to
get acquittal particularly if defense counsel is trying to sell them snake oil," and
"‘members are easier to confuse or get wrapped up over something inconsequential.”
Thesis Survey, supra note 4.

31 Thirteen of fifty-four defense counsel volunteered this specific comment
when asked what kind of advice they generally give their clients on the advantages
and disadvantages of being tried and sentenced by judges versus members, Thesis
Survey, supra note 4. Although defense counsel remarked that their clients were
rore likely to be punished severely by court members, they also recognized that they
often stood a greater chance of receiving & more lenient sentence from members as
oppased to a judge wha is perceived as being more likely to sentence within a more
predictable range. See infra notes 186-87 and accompanying text.

328urvey, supre note 10, at 25. Sixty percent of defense counsel stated that
sentencing considerations are much more important than findings in forum selection.

2aUCMJ art, 16 (1984); MCM, supra note 13 R.C.M. 903(b2). See United States
v. Singer, 380 U.8. 24, 36 (1865) (''a 's onl; right
the method of trial is to an impartia! tria) by jury™).

34 8ee United States v. Sherrod, 26 M.J. 30 (C.M.A. 1980}, in which the military
judge was challenged for cause because his daughter was friends with the victim of
the charged offenses of indecent acts. The judge denied the challenge. Appellant
nonetheless “felt so constrained to avoid court-martial with members that he
requested trial by the very same judge,” The military judge also denied this request
out of concern that others might perceive bias on his part, and directed that appellant
be tried by members. The accused subsequently was sentenced to the “literal maxi-
mum punishment'' by the members.
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testimony during an improvident plea.35 A former Chief Judge of the
United States Court of Military Appeals (COMA), Robinson Everett,
recognized that this discretion can cause problems for an accused,
because the accused often has very cogent reasons for wanting trial
by judge alone: ‘‘namely, (a) a desire to be tried [and sentenced] by
an official who is not under the command of the convening authority
who referred the charges for trial; and (b) a wish to have guilt
adjudged and sentence imposed by an officer who is legally
trained.''38

Although the soldier facing court-martial does not have an
absolute right to trial by military judge, he does have more control
over the matter than his civilian counterpart facing charges in fed-
eral court. Federal Rule of Cfiminal Procedure 23b requires the con-
sent of both the trial judge and the prosecutor for the accused to be
tried by judge alone; Rule for Courts-Martial (R.C.M.) 903 requires
only the consent of the military judge, not the trial counsel or con-
vening authority.37 However, civilian defendants, when making that
forum choice, need not concern themselves with the sentencing con-

of that decision, b all are determined by
the judge. However, the military accused must accept the conse-
quences of being sentenced by members should he choose to be tried
by members on findings. Consequently, soldiers facing court-martial
may feel pressured to forfeit their right to a trial by their peers to
avoid being sentenced by them.38

B. Presentencing Hearing

Presentencing hearings are governed by R.C.M. 1001 through
1011. The general procedures permit the government to present its
case in aggravation through documents and live witnesses, subject to
cross-examination. The defense then is permitted to offer evidence
of extenuating and mitigating circumstances, also through documen-
tary evidence and the testimony of live witnesses. The accused may
make a sworn statement subject to cross-examination, or an
unsworn statement subject only to rebuttal.®® Rebuttal and surre-
buttal may follow at the discretion of the military judge. After coun-

3514,

3 United States v. Butler, 14 M.J, 72, 74 (C.M.A, 1982) (Everest, C.J., concur-
ring). Judge Everett also noted that “[iln view of the Uniform Code's purpose of
eliminating ‘command influence’ and concerning the professionalism in military jus-
tice, these reasons have the blessings of Congress.” /d.

37Gongress deliberately chose not to involve the convening authority in this
decision to avoid the ' possibility of undue prejudicial command influence.”” /d. at 78
(citing S. Rer. No. 1801, 90th Cong., 2d Sess. (1968), reprinted in 1968 U.S.C.C.AN
4501, 4604-06).

38 See supra note 32; see also infra text accompanying notes 171-72,

39MCM, supra note 13, R.C.M. 1001(c)(2).
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sel present their respective arguments on sentencing, the members
are instructed by the military judge before they close to deliberate.

With respect to the government's case in aggravation, the only
evidence that must be presented to the sentencing body is the pay
and service data of the accused and the duration and nature of any
pretrial restraint, all of which is listed on the charge sheet.*®
Whether additional evidence is offered in aggravation is left to the
discretion of the trial counsel. Provided that admissibility require-
ments can be satisfied, the trial counsel may offer persomnel
records,4! evidence of prior convictions,*? evidence in aggrava-
tion,*? and opinion evidence regarding the duty performance and
rehabilitation potential of the accused. 44

The accused then may present rebuttal evidence and other
matters in extenuation and mitigation45—or choose to remain silent
and offer no evidence on sentencing. Because nothing is required
from the accused and little of the government during presentencing,
it is not unusual for the sentencing body to be lacking in information
about the accused when it begins its sentencing deliberations. This
lack of information about the accused is perhaps the biggest flaw in
the military’s current sentencing procedure, particularly when com-
pared to the comprehensive presentencing reports prepared in fed-
eral and some state criminal courts. 46

The lack of detailed sentencing instructions for court members
is another aspect of court-martial sentencing subject to criticism.
The only instructions the military judge is required to give the mem-
bers include: (1) guidance on the maximum punishment; (2) guidance
on the procedures for deliberation and voting; (3) advice that they
are solely responsible for adjudging an appropriate sentence and
may not rely on the possibility of any mitigating action by the con-
vening or higher authority; and (4) instructions that they should
consider all matters in extenuation and mitigation and
aggravation. 47

The Military Judges’ Benchbook (Benchbook) provides addi-

101d. R.C.M. 1001(b)(2).

i

42Jd, R.C.M. 1001(b)3).

481d, R.C.M. 1001(bY4)

44 1. R.C.M. 1001(bY5).

4574, R.C.M,1001(c). The military judge may relax the rules of evidence for the
presentation of defense evidence. Id. R.C.M. 1001(cX3).

46 This is not to sy that the military justice system has not vastly improved the
amount of personal information it now permits the judge or members to hear about an
aceused. See infra notes 99-134 and accompanying text tracing the development of
military sentencing procedures.

4774, R.C.M. 1005(e). See also BENCHBOOK, stpra note 21, para. 2:37.
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tional guidance to military judges regarding supplemental instruc-
tions judges should give members, such as describing the different
punishments, advising the members that ‘‘no punishment’ is an
option, that a guilty plea is a matter in mitigation and may be the
first step toward rehabilitation, an explanation of sworn versus
unsworn statements, and that the accused will be given credit for
any pretrial confinement served.+® The military judge is given the
discretion to decide whether to instruct the members on the
accused’s mendacity,#® and other matters raised by the particular
facts of a case,5 or specifically requested by the trial counsel,
defense counsel, or the members.5! Most military judges conclude
their instructions with the following general guidance regarding the
overall goals of sentencing:

In accordance with your best judgement based on the evi-
dence that has been presented in this case, your own
experiences and general background, you should select a
sentence which best serves the ends of good order and
discipline in the military, the needs of the accused, and
the welfare of society.5?

II1. Origins of Current Military Sentencing Procedures

America’s federal, state, and military criminal justice systems
all developed during a period in history when the public feared the

+8 BENCHBOOK, supra note 21, para. 2-37. Even though members are instructed
on the duration and nature of pretrial confinement and that the accused will receive
credit for any pretrial confinement served, they are not told how to account for this
during sentencing deliberations. See United States v. Balboa, 33 M.J. 304, (C.M.A.
1881), where the members sentenced the accused to 12 months snd 68 days, in an
ineffective attempt to compensate for 68 days of pretrial confinement. In his concur-
ring opinion, Chief Judge Everett remarked, *[t]his Court does not need a crystal ball
to discern the real likelihood that as a practical result of the members' action appel-
lant has been denied the legally required credit for his pretrial confinement." /d. at
307-8

49 BENCHBOOK, supra note 21, para. 2-60.

50MCM, supra note 13, R.C.M. 1005(eX4) discussion. The judge does so at his ot
her own risk. See ¢nfra notes 188-91 and 304-19 and accompanying text {discussing
risks of appellate issues created by a milicary judge's sentencing Instructions to the
court members).

5! MCM, supra note 13, R.C.M. 1005(b),(c) (although members may recommend
suspension or clemency of any portion of the sentence, the military judge is not
required to instruct them on this matter unless one of the members happens to dis-
cover it and asks the military judge for guidance), See BENCHBOOK, supra note 21,
paras, 2-54, 2-55.

2 BENCHBOOK, supra note 21, para. 2-39. See also Grove, supra note 3, at 27;
““The closest thing to a statement of sentencing policy in the MCM is in its preamble:
*The purpase of military law is to pramote justice, to assist in maintaining good order
and discipline in the armed forces, to promote efficiency and effectiveness in the
military establishment, and to thereby strengthen the national security of the United
States "
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threat of oppressive, foreign appointed judges presiding over crimi-
nal trials.53 In light of this fear, one of the earliest criminal pro-
cedures developed was the protection of the right to trial by a jury of
one's peers.5* Another factor contributing to the popularity of trial
by jury was the paucity of trained jurists, which led to the percep-
tion that little difference existed between a judge and a lay jury.56
One might have expected that these circumstances would have led
to the adoption of jury sentencing as well, but that did not occur. The
federal government and the vast majority of states all adopted the
British tradition of mandatory judge sentencing.55 In similar fashion,
the American military looked to the British Army for guidance, and
adopted its practice of having the court-martial adjudge the sen-
tence as well as determine guilt.57

A. Early History of Military Justice

Most military legal scholars agree that the origins of American
military justice can be traced to The Code of Articles promulgated in
1621 by Swedish General Gustavus Adolphus.58 General Adolphus
was the first commander to appoint a judge advocate to his staff. He
also developed a two-tier system of courts-martial very similar to the
military’s current general and special courts-martial.5® Sentencing in
these early courts-martial was performed by the members, who had
absolute discretion unless the punishment was fixed by decree.60

The American Army’s first formal code—the American Articles
of War of 1775—closely mirrored the British Code which had evolved
from the code of General Adolphus.8! Like the British and Swedish
codes, sentencing was the duty of the members.®2 With the excep-

53 Reese, supra note 10, at 325

547d. 3t 325 n.16.

SSE.A.L., supra note 5, at 970

38See infra notes 142-160 and accompanying text (discussing the federal and
state sentencing procedures).

37 See Winthrop, supra note 17, at 21-24, cited in Report, supra note 9, at 65.

s Code of Articles of King Gustavus Adolphus of Sweden, reprinted in Win-
throp, supra note 17, App. Ill, at 907-18, cited in Robert O. Rollman, Of Crimes,
Courts-Martial and Punishment—A Short History of Military Justice, 11 A F. L. Re.
213(1969).

= Anthony J. DeVico, Evolution of Military Law, 21 JAG J. 64 (Dec. 1966-Jan.
1967).

%Roliman, supra note 58, at 214 (threatening to strike a superior officer,
“'whether hee hit or misse”” resulted in lass of the right hand, Other offenses were left
to the discretion of the members "“according to the importance of the Fact,” or ““what
punishment they [Council of War] thinke convenient.'")

517d, at 215. George Washington was a member of the five-man committee that
drafted these articles. See Walter T. Cox IIl, The Army, The Courts and the Constitu-
tion: The Evolution of Military Justice, 118 MiL. L. ReV. 5-6 (1987).

2 There was no one else to perform this task, because courts-martiel were
composed only of court members at this time
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tion of a few offenses, the members had complete discretion regard-
ing the punishment to be adjudged.8? Unfortunately, the members
usually had access to very little information about the accused on
‘which to exercise their abundant discretion. Because the Articles of
War of 1775 did not provide a separate sentencing hearing, the sen-
tence was based solely on the evidence presented on the merits.8¢

The Articles of War of 1776 were modified in 1776 by Thomas
Jefferson, John Adams, and three others. Notable changes included:
increasing the mandatory sentences for several offenses; authorizing
death as a punishment for more offenses; precluding execution of
sentences until a report was made to Congress, the General, or Com-
mander-in-Chief; and providing for a second court-martial based on
vexatious appeals 55 The Articles were amended again in 1786 to
require the Secretary of War’s approval for any sentence that
included death or dismissal of an officer All other punishments
could be approved by the appointing authority.6é

The American Articles of War of 1806 created the new offenses
of disrespect to the President, Vice President, or Congress, and
absence without leave as we know it today. Death could be adjudged
only by a general court-martial, and required concurrence of two-
thirds of the members.

One of the most significant changes made with respect to sen-
tencing was the 1890 amendment to the Articles of War of 1874,

9 Seg Rollman, supra note 58, at 215, Punishments generally were prescribed in
terms of “‘as a general or regimental court-martial might order,” *'according to the
nature of the offense,” or *'in the court's discretion''~for example, article IV, pro-
vided that; “[alny officer who shall behave himself with contempt or disrespect
towards the general of generals, or commanders in chief of the continental forces, or
shall spesk false words, tending ta his or their hurt or dishonor, shall be punished
according to the nature of the offense by the judgment of the general court-martial.’*
Examples of mandatory sentences included a fine of four shillings for cursing or
swearing and death for anyone shamefully abandoning their post.

#45ee Winthrop, supra note 17, at 390-91, Even worse for the accused was that
evidence of good character and an exemplary military record was not admissable on
the merits in most instances. If an accused pleaded guilty, a provision existed allowing
the members to hear evidence of the clrcumstances surrounding the offense, unless
the specification was so descriptive as to disclose all the circumstances of mitigation
or aggravation that accompanied the offense, See RAY, INSTRUCTIONS FOR COURTS-MAR-
TIAL AND JUDGE ADVOCATES, 24 (1890) (citing Winthrop, supra note 17, at 376), cited in
Denise A. Vowell, To Determine an Appropriate Sentence: Sentencing in the Military
Justice System, 114 MIL. L. REV. 87 n, 118 (1886),

5Rollman, supra note 58, at 216 (“if on a second hearing, the appeal shall
appear vexatious and groundless, the person so appealing shall be punished at the
discretion of the . . . general court™), Benedict Arnold may have been one of the first
soldiers displeased with the resulta of his court-martial. It is alleged that one of the
reasons leading to his decision to become a *‘turncoat’ was his belief that he had been
wronged by General Washington and Congress during his court-martial at West Point
in 1780. Cox, supra note €1, at 6,

88 Rollman, supra note 58, at 217.
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which severely curtailed court members' discretion during sentenc-
ing. No longer could punishment ‘‘in time of peace, be in excess of a
limit which the President may prescribe.’6” A table of maximum
punishments was published one year later.68

During these early years of military justice, members had very
little evidence on which to adjudge an appropriate sentence. There
was no sentencing hearing,®® evidence of prior convictions was
strictly limited,?? and evidence in extenuation and mitigation could
not be offered unless it was relevant to the merits.”! Consequently,
the sentences adjudged under these procedures emphasized unifor-
mity and retribution as attention focused on the offense, and not the
individual offender.72

Although given practically complete discretion with respect to
sentencing from the very beginning, it was not until the 1917 Man-
wal for Courts-Martial (1917 Manual) that members were given any
kind of guidance regarding the ends to which they should apply their
discretion. The 1917 Manual contained detailed information about
the United States Disciplinary Barracks at Fort Leavenworth, Kan-
sas; the new policy permitting suspension of the punitive discharge
for purely military offenses and the return to duty of those soldiers
successfully rehabilitated;? and numerous other considerations that

677d, at 218, See Winthrop, supra note 17, App. XIV, at 998,

2 Rollman, supra note 58, at 218,

59 See supra note 64 and accompanying text.,

700nly courts-martial convictions were permitted, and they had to be "“final."”
They also required formal praof by either the record of trial or authenticated copies of
court-martial orders, See Vowell, supra note 64, at 26.

7114, at 26-27. Fortunately for the accused, relevance was broadly construed
and courts permitted accused soldlers to offer character evidence in mitigation on the
merits.

At military law, evidence of character, which is always admissible, is

comparatively seldom offered strictly or exclusively in defense; but,

when introduced, is usually intended partly or principally, as in mitiga-

tion of the punishment which may follow on conviction. . . . It need

have no reference to the nature of the charge, but may exhibit the

reputation or record of the accused in the service, for efficiency, fidelity,

subordination, temperance, courage, or any of the traits or habits that go

to make the good officer or soldier. It alsa need not be limited to general

character, but may include particular acts of good conduct, bravery,

& (etc.).

Winthrop, supra note 17, at 351-52

Nevertheless, recognize that the original intent was that the reviewing author-
ity, and not the court members, consider such matters as good character or an exempl-
ary military record. "“Regularly, however, the same is rather ground for mitigation of
punishment by the reviewing autharity than for a milder judgement on the part of the
court.’ Id. at 306. See infra notes 201-301 and accompanying text (discussing the
dangers of relying on posttrial review to correct inappropriate sentences).

728ee Vowell, supra note 64, at 25,

78MANUAL FOR CoURTs-MaRTIAL, United States, para. 340 (rev. ed. 1917) jhere-



1993] COURT MEMBER SENTENCING 15

might affect the type and amount of punishment adjudged. Thus
began the long, slow trend toward individualized sentences that
focused less on the offense and more on the offender. Although
members now were expected to focus more on the individual, the

ing procedures i d to provide them little access to
information about the accused.

The 1921 Manual for Courts-Martial (1921 Manual) attempted
to fill this void by permitting the members to consider the statement
of service on the first page of the charge sheet.” This contained data
on the accused’s current enlistment, age, pay rate, allotments, prior
service, character of any prior discharges, and dates of any pretrial
restraint. The 1928 Manual for Courts-Martial (1928 Manual), also
provided additional guidance to the members on what they might
consider, 76 but again failed to provide the members meaningful guid-
ance on what the sentence should hope to achieve.?”

inafter 1917 MantaL]. The practice at this time was to permit the court members to
take the Manual with them into the deliberation room. See Vowell, supra note 64, at
0.

7¢Id. at 342, The MaNvaL provided the following:

In cases where the punishment is discretionary the best interest of ser-

vice and of society demand thoughtful application of the following prin-

ciples: That because of the effect of confinement on a soldier's self-

respect, confinement is not to be ordered when the interests of the
service permit it to be avoided; that a man against whom there is no
evidence of previous convictions for the same or similar offenses should

be punished less severely than one who has offended repeatedly; the

presence or absence of should

be taken into consideration in detenmmng the measure of punishment in

any case; that the maximum Limits of punishment authorized are to be

applied only in cases in which from the nature and circumstances of the

offense and the general conduct of the offender, severe punishment
appears to be necessary to meet the ends of discipline; and that in
adjudging punishment the court should take into consideration the indi-
vidual characteristics of the accused, with a view to determining the
nature of the punishment best suited to produce the desired results in

the case in question, as the individual factor in one case may be such that

punishment of one kind would serve the ends of d)smphne, while In

another case punishment of a different kind would be requires
See Vowell, supra note 64, at 29,

TSMANUAL FOR COLRTS-MARTIAL, United States, para. 271 (rev. ed. 1921) [here-
inafter 1921 MaxvaL]. This change, along with the existing practice of opening the
court after findings to advise the members of prior courts-martial convictions, were
the genesis of our modern presentencing hearings, See Vowell, supra note 64, at

31-32

76Members were advised that they should consider ‘‘the character of the
accused as given on former d)scharges che number and character of previous convic-
tions, the ci the offense itself, or any collat-
eral feature thereof . . ' MANUAL FOR CDLI?IS -MaRTIAL, United States, para. 80 (rev. ed.
1828) [hereinafter 1928 MaNuaL]. This same paragraph also advised members that a
light sentence in cases triable by civilian courts might adversely affect the public's
opinion of the Army. See Vowell, supra note 64, at 32,

77Ty the extent that punishment is discretionary, the sentence should provide
for a legal, appropriate, and adequate punishment.’ 1828 MANUAL, supra note 76,
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One other notable characteristic of early military justice prac-
tice is that the decisions of courts-martial, with the exception of
jurisdictional issues, could not be modified or set aside by The Judge
Advocate General.” The appointing authority had absolute discre-
tion to act on the findings and sentence. By custom of service he
could return an acquittal or lenient sentence to the court-martial for
reconsideration with a view toward greater punishment.”®

B. Post-World War I Developments in Military Justice

Following World War I, the military justice system, like the rest
of the military, was subject to a significant after-action review. The
post-World War I changes to military justice grew out of the historic
Crowder-Ansell disputes.8® In 1017, several enlisted soldiers
assigned to Fort Bliss, Texas, refused to attend a drill formation.
They were court-martialed and sentenced to a dishonorable dis-
charge and confinement ranging from ten to twenty-five years.
After the appointing authority ordered the sentence executed, the
record of proceedings was forwarded to the Office of The Judge
Advocate General for review .81 The cases were forwarded to Briga-
dier General (BG) Samuel T. Ansell, Acting The Judge Advocate Gen-
eral®? for review. Brigadier General Ansell directed that the findings
be set aside for legal error. He was of the opinion that his powers of
review authorized him to maodify or set aside findings and sentence
for lack of jurisdiction or for serious prejudicial error.82 This was a
radical departure from views held by former Judge Advocates
General.

Major General (MG) Crowder, The Judge Advocate General,
opposed BG General Ansell's position. He believed that The Judge
Advocate General's review simply was advisory except for jurisdic-

para. 80. Paragraph 80 of the 1949 Manual included an instruction to the members to
consider the need to render uniform sentences for similar offenses throughout the
Army. Unfortunately, it did not provide a mechanism whereby members could know
what sentences were being adjudged for similar offenses

"8 Brown, supra note 8, at 29,

7814, at 28. This authority subsequently was repealed. Headquarters, Dep’t of
Army, Gen. Orders No, 88 (14 July 1919)

50See generally Brown, supra note 8 (an in-depth analysis of this tumultuous
period in the Judge Advocate General's Corps history).

817d. at 1. At approximately the same time, several black soldiers in Houston,
Texas, were court-martialed for murder, mutiny, and riot. They were convicted and
then hanged two days after the completion of the courts-martial. The Office of The
Judge Advocate General did not receive copies of the record of proceedings in these
cases until four months after the sentences had been executed. Id.

8 Major General Enoch H. Crowder was performing the duty of Provost Mar-
shall ot the time. Id. at 2.

Id. at 4,



1993 COURT MEMBER SENTENCING 17

tional matters.34 The War Department ultimately adopted MG
Crowder’s view.85 In the end, however, the debate shifted to Con-
gress which eventually adopted several of BG Ansell's proposals in
the 1920 Articles of War86 Congress eventually approved several
other proposals of BG Ansell as well.87

C. Post-World War 1I Developments in Military Justice

During World War II, over sixteen million men and women
served in the armed forces. Approximately two millien courts-mar-
tial were convened, one for every eight service members. An aver-
age of sixty convictions were returned for every day the war was
fought.88 Consequently, many soldiers left the service with a very
poor view of military justice.B® The heavy caseload and unfair treat-
ment received by numerous soldiers during World War II demon-
strated the competing interests of military justice during time of war.
On the one hand, the military must have the means to enforce disci-

84/d. at 5-6. See aiso Wiener, The Seamy Side of the World War I Court-Martial
Controversy, 123 M. L. Rev. 109 (1969).

8 A compromise of sorts was achieved through a new general order which
established boards of review. These boards were to review all death sentences and
those involving dismissal and dishonorabie discharges prior to execution. Headquar-
ters, Dep't of Army, Gen. Orders No. 7 (7 Jan. 1918). Wiener, supra note 84, at 115,

680 Brown, supra note 8, at 16-42 (staff judge advocate pretrial advice;
appointment of military counsel, or civilian counsel of choice provided by the
nccused selection of court-martial members *'best qualified by reason of age, train-

and judicial » for cause and one peremptory
cha\!enge, stal'f Jjudge advocate posttrial review Pprohibition against returning for

an acquittal or of a sentence imposed *'with a view to
increasing its severity;" establlshed a board of review and prohibited execution of
any sentence that included death, dismissal, or dishonorable discharge until the board
of Teview concluded thar it was legally sufficient; and requirement for unanimous
votes for death, three-fourths majority for sentence in excess of 10 years, and two-
thirds majority for any other sentence).

871d, at 39-42 (creation of a civilian court of military appeals (art. 67, UCMJ),
plenary power of court judge advocate over the conduct of the court-martial (arts. 26
and 51b, UCMJ); and one-third enlisted members at accused's request (art. 25 UCMJ)).

88Cox, supra note 61, at 11 (citing W. Generous, SWORDS AND SCALES 3-13 (1973);
Willls, The United States Court of Military Appeals; Its Origin, Operation and
Future, 55 MIL. L. REV. 39 n.3 (1972)),

88Perhaps the classic case of maltreatment under the UCMI involved Second
Lieutenant Sidney Shapiro. He had been appointed to defend a soldier accused of
assault with intent to rape. At trial he substituted another soldier at the defense table
for the accused. The alleged victim identified the Interloper as the attacker, and the
court convicted him of the charge. Shapiro then revealed his scheme to the court. The
convening autharity did not take kindly to Shapiro’s tactics and preferred charges
against him for ‘‘delaying the orderly progress'’ of a court-martial under the 96th
Article of War, The charge was served at 1240 hours, trial commenced at 1400, and
Shapiro was convicted and sentenced to be dismissed from the service by 1730 hours
that same day. After being dismissed, the Army promptly drafted him back into the
Army as a private, Shapira’s client did not fair much better, as he was later retried and
convicted of the original charge. See Generous, supra note 88, at 169-70; LUTHER WEST,
‘THEY CaLL 1T JusTicE 38-40 (1977); DeVico, supra note 59, at 66.
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pline on & large scale during hostile operations. Balanced against this
is the competing interest of ensuring the legal rights of the individual
soldier are not abused %0

The post-World War II review resulted in drastic changes to
military justice. The 1951 Uniform Code of Military Justice (UCMJ)
brought all four services under one code; established the COMA;®!
provided the accused the right to remain silent;°2 prohibited double
Jeopardy;®3 and guaranteed soldiers the right to counsel.#4

By far the most significant change made to military justice was
the creation of the law gfficer—an attorney who would be responsi-
ble for the fair and orderly conduct of the proceedings in accordance
with the law.?5 The law officer would sit apart from the members,2
instruct them on the applicable law, and make interlocutory rul-
ings.®7 During congressional hearings, Professor Edmund Morgan
advised Congress that the law officer ‘‘will now act solely as a judge
and not as a member of the court, which becomes much like a civil-
ian jury” and that ‘‘the law officer now becomes more nearly an
impartial judge in the manner of civilian courts.’'98

The 1951 Manual also codified the adversarial presentencing
hearing. Under the 1951 Manual, the prosecution and defense were
permitted to present ‘‘appropriate matter to aid the court in deter-
mining the kind and amount of punishment to be imposed.''®® As
before, members were advised of the service data on the charge
sheet and evidence of prior convictions. In guilty pleas, however, the
trial counsel now could offer evidence in aggravation of the offense,
subject to defense counsel cross-examination and rebuttal.}9¢ The

0DeVico, supra note 69, at 86,

SIUCMJ art. 67 (1951)

%2UCMJ art, 31 (1951).

S UCMT art. 44 (1951).

©4UCMJ arts. 27, 38 (1951).

o5 LOMJ art. 30b (1951)

26 Previously, the law officer was known as the court judge advocate, who sat
with the members and remained present during deliberations and voted like the other
members. Frequently, he was not a judge advocate. See United States v. Griffith, 27
M.J. 42, 45(C.M.A. [988).

oT1d,

s8 Hearings on H.R. 2498 Before the Subcomm. of the House Armed Services
Comm., 81st Cong,, lst Sess. (1940) (Professor Morgan was Royall Professor of Law
Emeritus, Harvard University, Frank C. Rand Professor of Law, Vanderbilt University,
and a former Lieutenant Colonel, The Judge Advacate General's Department, where
he served as Assistant to the Judge Advocate General, United States Army. Professor
Morgan also served as Chairman of the Defense Department Committee on the Draft-
ing of a Uniform Code of Military Justice)

99 MANUAL FOR COURTS-MARTIAL, United States, para. 75a (rev. ed. 1951) [here-
inafter 1951 ManuaL]

10074, para. T5h(3).
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1961 Manual also allowed the accused to make an unsworn state-
ment, and enabled the law officer to relax the rules of evidence for
the accused’s presentation of extenuating and mitigating
evidence, 101

The 1951 Manual also contained additional guidance on what
matters the bers could i during ing delibera-
tions,»92 They were cautioned to adjudge the maximum sentence
only in the most aggravated cases or instances of prior convictions.
Members were encouraged to adjudge uniform sentences for similar
offenses with the understanding that the special needs of the local
community might justify a more severe punishment. Members were
not to rely on higher authority to mitigate a sentence, but they were
to keep in mind the effects a light sentence might have on the local
community’s perception of the military in those cases that also could
be tried in civilian courts.1?3 Finally, the 1951 Manual included a
discussion on the two types of punitive discharge and when each
would be an appropriate part of a sentence, 104

D. Post-Vietnam War Developments in Military Justice

Criticism of military justice during the Vietnam War prompted
Congress to enact the most sweeping changes ever made to military
Justice. The Military Justice Act of 1968 created the position of mili-
tary judge, and provided soldiers the option to be tried and sen-
tenced by a military judge sitting without members.105 Congress cre-
ated an independent trial judiciary designed to give military judges
the same functions and powers their civilian counterparts
possessed, 106

Presentencing procedures were changed to permit argument by
counsel and admission of the entire ‘personnel records’’ of an
accused, as opposed to just their ‘‘service record.”’ 197 Members no

101 g, para, 75¢, See Vowell, supra note 64, at 35-36.

102UCMJ art. 76a(4)(1851)

103 1951 MANUAL, supra note 99, para. 76a(5).

104 See id. paras. 76a(6), (7).

108 The Military Justice Act of 1868, Pub. L. No. 80-632, 82 Stat. 1355; UCMJ
arts. de, 53d (1968). See generally Criminal Law Div. Note, An Ongoing
Expanding the Status and Power of the Military Judge, ARMY Law., Oct, 1992 at 25
(Military Justice Act of 1968 reflected wartime criticism that the system lacked indi-
vidual procedural safeguards and that unlawful command influence had poisoned the
fairness of courts-martial. Congress concluded that the military justice system needed
a substantial overhaul to convince the public that the system actually protected the
rights of accused service members.).

10e8am J. Ervin, The Military Justice Act of 1968, 45 Mn.. L. Rev. 77 (1969);
United States v. Griffith, 27 M.J. 42, 45-46.

107 MaNUAL FOR COURTS-MARTIAL, United States, para. 75b. (rev. ed. 1868) [here-
inafter 1968 MANUAL]. “Service records'' was a technical term referring to only a
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longer were instructed on the need for uniform sentences, or the
effect of light sentences on the reputation of the armed forces. In
effect, the goal was to give members even greater discretion in
adjudging an appropriate sentence. 08

To assist military judges with their newly created authority and
responsibility, the Army published the Military Judges’ Benchbook
(Benchbook). 102 The Benchbook provides a detailed script for judges
and counsel to follow during both the merits and sentencing portions
of the court-martial, along with sample instructions for trials with
members, 110

Several provisions of the Military Justice Act of 1968 simply
codified earlier judicial opinions reached by the COMA between
1951 and 1968. In United States v. Mamaluy,111 the COMA held that
the court members were not to ‘consider sentences in similar cases
despite the language of paragraph 76a encouraging uniform sen-
tences. 112 Similarly, in United States v. Rinehart,113 the COMA elimi-
nated the long-standing military practice of permitting the members
to consult the Manual during deliberations, and emphasized that the
sole source of instruction on the law would be the military judge.114

The COMA further attempted to relax the rules of evidence
during sentencing in hopes of expanding the information that coun-
sel could present to the sentencing body.118 Unfortunately for trial
counsel, these rules rarely were relaxed for the government.!18 Evi-

portion of a scldners personnel records. Under the change, any records properly

witl that reflected past military
efficiency, cunducL perfm‘ms.nce and history of the accused could be offered by
counsel.

108 See Vowell, supra note 64, at 54.

109 BENCHBOOK, supra note 21.

110 8e¢ infra notes 304-19 and accompanying text (discussing jury instructions
for sentencing).

11127 C.M.R. 176, 180 (C.M. 4. 1959).

112The Air Force Board of Review reached a similar result several years earlier
in United States v, Dowling, 18 C.M.R. 870 (A.F.B.R. 1954), when it upheld the law
officer’s decision denying the members' request for information on sentences in com-
parable cases. The Alr Force Board that the pi 76a
simply meant that members should consider cases that they prevluusly had aruudged
See Vowell, supra note 64, at 38 n. 180,

1324 C.M.R. 212 (C M.A. 1957).

Us]d, at 215-16. In Rinekart, the trial counsel encouraged the members to
discharge appellant by referring them to paragraph 33h of the 1951 Manual, which
stated that retention of thieves “'injuriously reflects on the good name of the military
service and its self-respecting personnel.” The court concluded that permitting the
members to use the manual would expose them to impermissible command influence.
Id. at 215. See also United States v, Boswell, 23 C.M.R. 369 (C.M.A. 1957)

118 See United States v. Blau, 17 C.M.R, 232, 243 (C.M.A. 1964); Vowell, supra
note 64, at 44-47.

116 8ge Vowell, supra note 64, at 58-61
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dence in aggravation remained limited to evidence related to the
offense, and not the offender.3!7 The reluctance to relax the rules
for the government extended into posttrial matters in United States
v. Hill,118 where the COMA condemned the government practice of
gathering evidence of the accused’s background for the convening
authority to consider through posttrial interviews of soldiers con-
victed by a court-martial.

As previously noted, the goal of sentencing after 1917 gradu-
ally began to focus on individualized sentences and rehabilitation of
the offender as opposed to retribution for the offense and general
deterrence. In United States v. Burfield,11® the COMA ordered a new
sentencing hearing when the trial judge refused to allow a psychiatr-
ist to testify for the defense that it was unlikely that the accused
would repeat his offense. The COMA held that this was precisely the
type of evidence that the sentencing body should consider.120 This
emphasis on individualized sentences and rehabilitation reached its
zenith in a short-lived opinion from Judge Fletcher in United States
v. Mosely.12! In Mosely, Judge Fletcher went so far as to find that
general deterrence was not a proper matter for consideration during
sentencing. Fortunately for the government, Mosely rarely was
enforced and ultimately was overruled in United States v. Lania.122

The 1981 amendments to the 1969 Manual for Courts-Martial
(1969 Manual), and the emergence of Chief Judge Robinson Everett
on the COMA vastly improved the government's position with
respect to sentencing. In United Siates v. Vickers,123 the COMA
affirmed the Navy-Marine Court of Military Review's (NMCMR) deci-
sion reversing the fifty-year-old practice that prohibited evidence in
aggravation when an accused pleaded guilty. The COMA recognized
that certain evidence—such as rape trauma syndrome—is highly
relevant to determining the appropriate sentence. The 1969 Manual

117 Sge United States v. Billingsley, 20 C.M.R. 917, 919 (A.F.B.R. 1956).

4184 M.J, 33 (C.M.A. 1977). The chlef criticism of the posttrial interview (at one
time a widespread practice developed to secure as much background information as
possible on an accused, to assist the convening authority in determining the propriety
of clemency) was that the sentencing body should have had the opportunity to review
the information that the Interview revealed about the accused. Instead, this informa-
tion was reserved for the exclusive consideration of the convening authority in the
posttrial clemency review. Id. at 37 n.18. See {nfra notes 291-301 and accompanying
text (discussing undue reliance on the convening authority and appellate courts to
correct inappropriate sentences). In Hiil, the COMA also urged Congress to adopt
some type of presentence report that would be given to the sentencing body. Congress
never has adopted this suggestion.

11548 C.M.R, 321 (C.M.A. 1973),

1201, at 322.

1211 M,J. 350 (C. M.A. 1976).

1229 M.J, 100 (C.M.A. 1880).

12310 M.J. 830 (N.M.C.M.R. 1981), af’d 13 M.J. 403 (C.M.A. 1982).
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‘was revised to allow the military judge to relax the rules of evidence
for the government, albeit only during rebuttal of defense evi-
dence.124 In United States v. Mack,125 Chief Judge Everett expanded
the admissibility of records of nonjudicial punishment, Although he
was convinced in Mack that members could properly evaluate the
weight to be given records of nonjudicial punishment, Chief Judge
Everett later concurred in Judge Fletcher's opinion in United States
2. Boles 126 that not all evidence in an accused's military records was
admissable, essentially because members cannot be trusted to prop-
erly use this type of information. 127

The intent behind the sentencing changes in the 1984 Manual
Jfor Courts-Martial (1984 Manual) was to remove control of the pro-
ceedings from the hands of the defense.128 The 1984 Manua! greatly
increased the amount of evidence the government could offer on
er ing during its case-in-chief. The government now could offer
opinion evidence regarding the accused's rehabilitation potential
regardless of whether or not the accused previously had opened the
door.122 However, all was not lost for the defense. Specific acts still
were limited to cross-examination.!30 Aggravation evidence relating
to the defendant was limited to rebuttal.13! Only matters related to
the offense—victim impact, and adverse effects on the mission, dis-
cipline, or the command—were admissable.132 For the first time the
members were allowed to consider the defendant’s guilty plea.!33
Finally, the burden of posttrial review was switched from the gov-
ernment (staff judge advocate) to the defense.134

124 Vowell, supra note 64, at 69 (citing 1969 MaNuaL, para. 76d, as amended by
Executive Order 12315, 3 C.F.R. 163 (1982)).

1269 M.J, 300 (C.M.A. 1980)

12611 M.J. 195, 201 (C.M.A. 1881).

12774, at 198 n.5. The i was a letter of

128 Prior to 1984, the accused and his counsel practically controlled the amount
and type of evidence about the accused that could be offered during sentencing by
their decision whether or not to offer any evidence in extenuation and mitigation. See
supra note 45 and accompanying text.

128 MCM, supra note 13, R.C. M. 1001(b)3). In retrospect, this may have been a
box better left unopened, considering the amount of appellate litigation generated by
rehabilitation potential evidence. The failure of Congress and the President to provide
any concrete guidance on how rehabilitation potential should fit into the sentencing
equation caused this. See infra notes 275-78 and accompanying text (discussing the
current state of confusion regarding rehabilitation potential evidence).

1207d,

181 Jd. R.C. M. 1001(d).

1821, R.C. M. 1001(b)4) discussion

183 1@, R.C.M. 1001(bX5). But again, Congress provided no specific guidance as
to how the accused's guilty plea should affect a sentence.

184 Seg UCMJ art. 60 (1984); MCM, supra note 13, R.C.M, 1106. See generally
Vowell, supra note 64, at 85,
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This brief history demonstrates how sentencing procedures in
the military have changed over the years.!35 In its infancy, the pur-
pose of military sentencing was retribution for the offense and the
procedures reflected this purpose by limiting the evidence on sen-
tencing to that which was presented on the merits. Current sentenc-
ing procedures are concerned with far more than just retribution.
They have been modified to provide greater access to information
about the offense and the offender to result in a sentence that takes
into account all of the additional purposes behind military sentenc-
ing. But each increase in permissible sentencing evidence is accom-
panied by a related increase in risk that the members will not know
how to factor this evidence into their sentencing deliberations, Sen-
tencing is no longer the one-dimensional process it used to be. It is a
very complicated process that requires training and experience in
both the law and the principles of sentencing—training and experi-
ence that members sorely lack, and military judges possess.

IV. Comparison of Federal and State Sentencing Procedures

Although numerous theories exist on the origin of the jury sys-
tem, one common belief is that it was brought to England in 1066
during the Norman invasion,136 The first juries were actually the
precursor to our modern grand jury.137 The trials themselves were
conducted not in a court of law, but by ordeal,’38 wager of law,13% or

138 See Vowell, supra note 64, at 4.

136 Webster, supra note 2, at 222,

137King Henry Il passed a law in 1186 that decreed no man would be brought to
trial unless found guilty by “‘twelve knights, good and true.”” Id.

198 “Four kinds of ordeal were in common use in England. The Ordeal by Fire
required the accused to carry a piece of hot iron for nine paces. The hand was then
wrapped for three days. At the end of the third day the bandage was removed; if the
hand had festered, it was determined that the man was guilty because it had previ-
ously been requested that God keep an innocent man’s hand clean of infection. The
Ordeal by Hot Water was similar to ordegl by fire in that the same routine was fol-
lowed, except that the accused was required to remove a stone from the bottom of a
vessel of boiling water. In the Ordeal of the Corsnade, the priest gave to the accused a
one-ounce morsel of bread or cheese which had been charged to stick in the man’s
throat if he were guilty. When the Ordeal was by Cold Water, the accused was bound
and lowered into a pool of water which the priest had consecrated and adjured to
Teceive the innocent but to reject the guilty. Therefore, if the man floated he was
guilty; if he sank he was innocent.” See WINDEYER, LEGAL HISTORY 14, 16 (2d rev. ed.
1957)

13074, at 15 0.8.
In Compurgation or Wager at Law the accused swore that he was not
guilty and he then called several of his neighbors to state on their oath
that the accused party’s oath was clean, Le. that he was the sort of
person who would not tell a lie under oath. Although somewhat difficult
to understand by modern standards, at this time in history a man would
hesitate to swear a false oath, His neighbors, if not convinced of his
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battle.140 Although there was certainly little need for sentencing
after trials of this nature, trials eventually moved into the court-
room, and the English common law developed the practice of having
the trial judge decide the sentence in criminal trials. 141

In colonial America, drafters of federal and state constitutions
were determined to protect the right of an accused to be tried by a
jury of his peers.142 Although the Constitution and Bill of Rights
specifically provided for the right to trial by jury, they did not pro-
vide a constitutional right to be punished by a jury of one’s peers,!48
The sole purpose for providing the right to trial by jury was to pro-
tect the accused from unwarranted punishment.!44 But once found
guilty by a jury of one’s peers, the only constitutional protection
regarding the degree of punishment is that it not be “‘cruel and
unusual.’145

The vast majority of states have adopted the practice of manda-
tory judge sentencing. This was not always the case, as several states
preferred jury sentencing. Prior to 1967, jury sentencing, in one
form or another, was practiced in thirteen states.146 This number has
declined to only eight states,!47 out of a growing recognition that the

innocence, might fear to support this aath because of their belief that the

wrath of God would be made manifest on them and that misfortunes

would follow such a false oath. Therein lay the effectiveness of

Compurgation.

Id.at 12,

140/d. at 223. Trial by Battle also was a way of determining the decision of God
in the quarrels of men. Parties would either fight themselves, or hire a champion ta
fight for them, Id. at 44-46.

141 HANS & VIDMAR, JUDGING THE JURY 40 (1986),

142138, CoNsT, art. III, § 2, cl. 3 (The trial of all crimes, except in cases of
impeachment, shall be by jury. . . .); U8, CoxsT. amend. V1(*[n all criminal prosecu-
tions, the accused shall enjoy the right to a speedy and public trial. . . ). With
respect to state constitutions, see Haxs & VIDMAR, supra note 141, at 31.

143 See Reese, supra nate 10, at 327 (citing McMillan v. Pennsylvanla 477U S,
79 (1986)) (no Sixth Amendment ngm 1o jury sentencing, even where the sentence
turns on specific findings of fact); James v. 'l\vomey, 466 F.2d 718, 721 (7th Cir. 1972)
(no federally Tight to jury Payne v. Nash, 327
F.2d 197, 200 (8th Cir. 1964) (nothing in fourteenth amendmem gives right to have
jury assess punishment)).

144 John Poulos, Léability Rules, Sentencing Factors and the Sixth Amendment
Right to a Jury Trial' A Preliminary Inquiry, 44 U. Miam L. REv. 669 (1890) (Sixth
Amendment achieves this goal by interposing the common sense judgment of a group
of laymen between the accused and his accuser, and by invoking the community
participation and shared responsibility that resuits from that group’s determination
thet the defendant is liable for punishment at the hands of the government).

1461.5. CoNsT. amend. VIIL

1488eg E.A.L., supra note 5, at 869 n.2, The 13 states that used or continue to
use juries for sentencing are: Virginia, Alabama, Arkansas, Georgia, Indiana, Missis-
sippi, Missouri, Montana, North Dakota, Oklahoma, Terinessee, Texas, and Kentucky.

147 See Reese, supra note 10, at 328-29, The eight states still using juries in some
form for sentencing are Mississippi, Arkansas, Missouri, Kentucky, Texas, Oklahoma,
Tennessee, and Virginia.
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circumstances that may have justified jury sentencing at one time no
longer exist, 148

Tremendous diversity exists among these eight states regarding
both the amount of discretion afforded the jury, and the circum-
stances under which the jury will determine the sentence. In Missis-
sippi, for example, the jury may determine punishment for only two
crimes—carnal knowledge and rape. If the defendant pleads guilty to
these offenses, the trial judge decides the sentence.14? In Kentucky,
the jury decides the sentence in cases when the jury determines
guilt, unless the punishment is fixed by the law.150

In Arkansas, the jury determines the sentence unless: (1) the
defendant pleads guilty; (2) the defendant elects trial by judge alone;
{3) the jury fails to agree on i ; or (4) the pre ion and
defense agree that the judge will fix the sentence.151

The practice in Missouri is for the judge to instruct the jury on
the range of permissible punishment, but if the defendant requests
in writing that a judge impose a sentence, or if the defendant is a
prior, persistent, or dangerous offender, then the judge assesses pun-
ishment. The judge also will assess punishment if the jury cannot
agree on a sentence. Even in those cases where the jury deliberates
on a sentence, the judge ultimately decides the actual sentence, with
the limitation that he or she cannot exceed the sentence adjudged by
the jury unless their sentence is below the mandatory minimum.152

In Oklahoma, the defendant must make a specific request to
have the jury decide his or her punishment. The Oklahoma code sets
limits within which the adjudged sentence must fall. If the jury fails
to agree on the sentence, then the judge will determine the sentence
for them, 153

In Texas, the judge is charged with determining the sentence
unless the offense is one for which the jury can recommend proba-
tion, or the defendant requests in writing, before voir dire, that the
Jjury decide the sentence. When the jury does decide the sentence,
the Texas code provides detailed guidance on the instructions to be
given the members regarding parole and good time.154

145 So¢ Report, supra note 8, at 79. Some of the easly reasons for jury sentencing
were “colondal distrust of judges appointed by the crown (and later federalist-domi-
nated courts), the frontier belief that the people should decide for themselves, and
the general lack of difference in either training or competence between the judge and
the jury throughout much of the nineteenth century.”’ Id.

149Miss. CoDE ANK, § 97-3-67; 97-3-71 (1988).

130Ky. R. CrM. Proc. 9.84(1) (1892).

152 Ark. CODE ANN. § 6-4-103 (Michie 1802),

182Mo. ANN. STaT. § 557.038 (Vernon 1991),

163 0KLA. STAT, ANN, tit. 22, § 826, 927 (West 1981).

164 TEX, CopE CRIM. ProC. ANN. art. 37.07, § 2(b) (West 1990).
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Tennessee, conversely, has the jury decide the maximum and
minimum sentence range within which the judge must determine the
actual sentence. Except for the offenses of second degree murder,
rape, carnal knowledge, assault and battery with intent to commit
carnal knowledge, armed robbery, kidnapping for ransom, or any
class X felony, the jury *‘shall affix a determinate sentence’'165

The Commonwealth of Virginia is the lone holdout remaining
most true to jury sentencing.15¢ Yet even in Virginia, jury sentencing
is limited to only those cases tried on the merits before a jury. The
right to trial by judge alone requires the consent of the trial judge
and the prosecutor.!57 In cases decided by a jury, the Virginia code
sets limits within which the jury's sentence must fall. The jury’s
sentence is subject to the review of the trial judge who has the
power to suspend the sentence.158 Legal scholars have criticized the
Virginia procedure for years;!5° to avoid sentencing by juries that
have demonstrated a tendency to impose severe sentences, criminal
defendants are systematically forced to forfeit their right to a jury
trial 160

V. Consequences of Current Sentencing Procedures

It is necessary to understand the proper purposes and goals of
sentencing before one can evaluate the success or failure of current
military sentencing procedures. Should the goal of military sentenc-
ing be uniform sentences, lenient sentences, sentences that maintain
discipline, or sentences that focus on the offender as opposed to the
offense? The only constitutional restriction with respect to criminal
punishments is that they not be ‘‘cruel and unusual. 16! The Man-
ual’s only concern is that the sentence be ‘‘appropriate.’'162

155 TENN. CODE ANN. § 40-20-106 (1982).

136 Vs, CODE ANN, § 18,2-295 (Michie 1882).

13" See Roman v. Parrish, 328 F. Supp. 882 (E.D. Va. 1971).

156 Vines v. Murray, 553 F.2d 342 (4th Cir), cert, dended 434 U.S, 851 (1977)
One could compare this suspension power to the convening authority's clemency
power, However, the trial judge is an observer at the trial as opposed to the convening
authority who is reviewing the case on paper.

188 See generally E.A L., supra note 5.

160]d, See also Few are Willing to Gamble on Jury, THE DALY PROGRESS (Ct‘\ar-
lottesville, Va.), Nov. 17, 1992, at 1. This article noted that within the Charlottesville,
Virginia, area, the vast majority of the people charged with crimes are not willing to
gamble on a jury, although juries present a better chance for acquittal. Jury sentences
in drug cases were five times more severe than those imposed by judges. Sentences for
burglaries and violent felonies were over twice as severe as those from judges. As a
result of these manifest 802 of the 831 who pleaded guilty
between 1989 and 1991, had their sentence decided by the trial judge, and 155 of the
162 contested trials were tried before a judge withaut a jury.

16178, ConsT. amend, VIII; UCMJ art. 55 (1984).

1e2MCM, supra note 13, R.C.M. 1008(eX3) “Instructions on sentence shail
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One view is that the predominant concern in sentencing should
be its effect on discipline and the military’s ability to accomplish its
mission. 163 An alternate view is that the sentence of a court-martial
is not an expression of the will of the command, but a judgment of a
court of the United States that must, therefore, provide fairness and
due process to the accused.!é4 The resolution of these competing
viewpoints lies somewhere in between. 165

To determine the full ramifications of the military’s sentencing
procedures, one should consider their impact on all of the affected
parties. Thus, the military's sentencing procedures will be reviewed
from the perspective of the accused, the government-trial counsel,
commanders-court members, military judges, and the general
public.188

A, The Accused

A soldier pending court-martial benefits from the current sen-
tencing procedures in several ways. Most importantly, the accused
has a choice between sentencing by members and sentencing by
Judge alone. Depending on the circumstances of the case and the
advice of counsel, the accused normally will select the forum most
likely to adjudge the most lenient sentence.1¢? The soldiers’ morale is
improved when they know they have a choice should they ever find

include . . . a statement informing the members that they are solely responsible for
selecting an appropriate sentence. . . .

163See Vowell, supra note 64, at 6,

1841d. at 7 n.20 (citing Minority Report of Mr. Sterritt).

185 See BENCHBOOK, supra note 21, para. 2-38 (“‘you should select a sentence
which best serves the ends of good order and discipline in the military, the needs of
the accused, and the welfare of society"’).

168 The opinion of the general public is critical to any assessment of our military
Justice system, See Cox, supra note 61, at 2 (''Our system of military justice cannot be
Vviewed solely fram the vantage point of the military; it must also be viewed from the
perspective of the people and the politicians.”),

167In 1983, 60% of the defense counsel surveyed stated that decisions to
request trial by military judge alone are based primarily on sentencing considerations,
10% indicated that such decisions are based on findings considerations, and 28%
indicated that there was no difference. Survey, supra note 10, at 25. Specific
responses from defense counsel surveyed in 1963, regarding the advice they give
clients on forum selection, included the following: *'it’s better to go with a niew panel
as opposed to a ‘hardened’ one'’; "If you have a sympathetic vietim or any other
particularly aggravating factor, stay away from members'’; '‘the military judge is less
swayed by emotion and argument of counsel”; “'If the accused has a good case in
extenuation and mitigation go with members", ““if you have a pretrial agreement
(safety net) you may as well take a risk of beating the deal with a panel, because the
Judge s more likely to adjudge  sentence within a narrower range than will & panel"’

“'a panel for sentencing without a pretrial agreement is 2 ‘crapshoot’''; if it's 2 mili-
tary offense—avoid members''; '‘the accused may want to waive members in order to
get  better pretrial agreement.”’ Thesis Survey, supra note 4. See also John E. Baker
& Willlam L. Wallis, Predicting Courts-Martial Resulis: Choosing the Right Forum,
ARMY Law., Sept, 1985, at 71,
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themselves before a courts-martial. Giving soldiers this option also
creates an appearance of fairness with the general public.168 The
right to be tried and sentenced by members also provides the
accused a valuable bargaining chip during pretrial negotiations with
the convening authority. 169

The downside for the accused is that the military judge may
deny the request for trial by military judge alone 170 Another signifi-
cant drawback occurs when the accused perceives that members
will sentence more harshly than a judge. To avoid being sentenced by
these members, the accused must forfeit his right to be tried by them
on the merits.!7! Although the perception exists among those
involved in military justice that the odds favor contesting a case
before members,!72 it is not uncommon for defense counsel to
encourage defendants to request trial before military judge alone,
based on the more favorable sentencing prospects presented.178
Moreover, because two out of every three courts-martial are tried by

188 Report, supra note 8, at 27. During hearings, the American Civil Liberties
Union offered the following comment: "The public's perception that the military
justice system is fair and their continued confidence in the system are necessary in
order to achieve general public support for the armed forces. Public perception
regarding the fairness of the system is enhanced when service members have options
such as that of selecting their sentencing authority.’ See aiso Survey, supra note 10, at
21, Trial and defense counsel agree that elimination of the aption would appear to
deprive an accused of a substantial right, Although most parties agree that giving an
accused the option to select the sentencing forum is good, none of the parties sur-
veyed in 1983 approved of giving the accused even greater choices. /d. Although an
accused having optiens is perceived positively, 4 more equitable and efficient means
for improving the public’s perception of military justice would be to completely
remove court members from the sentencing process. See infra notes 320-21 and
accompanying text.

160 MCM, supra note 13, R.C.M. 705(cK2)E). Thirty-four of fifty-four defense
counsel stated that they offered to waive members for findings or sentence in hopes
of a better pretrial agreement for their client. Six of eighteen prisoners who pieaded
guilty responded that they specifically waived members for sentencing to get a better
deal. Thesis Survey, supra note 4.

1T0MCM, supra, note 13, B.C.M, 705(cX2XE). See United States v. Stewart, 2
M.J. 423 426(C M.A. 1975).

171 S United States v, Sherrod, 26 M.J. 30 (C.M.A. 1988) (appellant nonethe-
less felt so constrained to avold court-martial with members that he requested trial by
the same judge who had denied appellant's earlier challenge of that judge—arguing
that the judge could not be impartial because the judge’s daughter was a good friend
of the victim of the alleged indecent acts. The COMA noted that appellant's instincts
were on the mark as the members eventually sentenced appellant to the Literal maxi-
mum punishment allowed by law.). /d.

Twelve of seventeen prisoners who pleaded not guilty before a military judge
did 50 to avoid member sentencing. Only four of the seventeen regretted this decision,
compared to fourteen of the twenty-nine who regretted their decision to be tried and
sentenced by members. Thesis Survey, supra note 4

172 Sge supra notes 31-32 and accompanying text.

173 Thirteen of fifty-four defense counsel surveyed volunteered that they often
give this type of advice to their clients. Thesls Survey, supra note 4
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military judge alone,174 arguably the choice of being sentenced by
members is not that important to the accused.17s

B. Government—Trial Counsel

Retaining the current sentencing procedure that gives the
accused the option to be sentenced by court members—although
perceived as advantageous—offers no significant benefits to the
government.

1. Administrative Burden.—Sentencing by members creates an
enormous burden on the government in the form of both the admin-
istrative difficulties associated with securing the attendance of
members at trial and the corresponding disruption to military train-
ing caused by their absence from regular duties.!’® The impetus
behind the change to the 1969 Manual—giving the accused the
option ta be tried by military judge alone—was to reduce the admin-
istrative burdens on the government. Eliminating court members
from sentencing may extend these manpower savings even
further.17?

2. Forum Shopping.—Giving an accused the option to be tried
by judge or members inevitably leads to ‘‘forum shopping.”” Soldiers
facing trial undoubtedly will select members in those cases in which
they feel they will receive a more lenient sentence.!7® Former Chief
Judge Cedarburg, United States Coast Guard Court of Military

174See infra Appendix A (chart, “General Courts-Martial Tried Before a Mili-
tary Judge Alone During the Previous Five Years'").

178The percentage of judge alone cases could be even higher, as many of the
soldiers requesting trial by members are doing so because they want members to
determine their guilt or innocence, not necessarily because they prefer to be sen-
tenced by them. This is supported by recent statistics on gullty pleas, which demon-
strate 2 steady 80% for judge alone ing over the last five years.
These numbers may be influenced, however, by some jurisdictions' requirement that
an accused waive the right to members on sentencing prior to entering into a pretrial
agreement with the convening authority. See supra notes 168-73 and accompanying
text (dlscussing waiver of sentencing by members during pretrial negotiations). Seg
infra Appendix B (chart, “*Guilty Pleas™),

176 Report, supra note 9, at 28, “Military judge alone sentencing will relieve
commanders of the need to expend vatuable line officer assets for this purpose, which
is particularly critical in wartimg

177 8ee Ervin, supra note 106, at 92-93, *'The armed services, which vigorously
supported this provision [option to be tried by military judge alone], anticipate that
this new procedure will result in & great reduction in both the time and manpower
normally expended in trials by court-martlal " See also United States v, Butler, 14 M.J,
72, 73 (C.M.A. 1882) (cost efficiencies should encourage bench trials when appropri-
ate and properly requested by an accused). But see infra note 339 and accompanying
text,

178 Report, supra note 9, at 28, “Continuing a service member's forum option
through the sentencing phase enables an accused to ‘forum shop’ for the court-martial
composition which is likely to award the most lenient sentence.
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Review, offered the following comment during his testimony before
the 1983 Advisory Committee: '‘I know that there are judges who
hammer and there are other judges who are lenient; but I also know
that the hammers under the present system don’t get a chance to
sentence because they [the accused] don't go before them. They
choose the trial by members.’'17¢

That military judges will become too powerful or too heavy
handed with their sentences if we eliminate court member sentenc-
ing is unlikely. Military judges are trained jurists who can be
entrusted to sentence soldiers fairly. Nevertheless, if military judges
begin to demonstrate a pervasive inability to adjudge proper sen-
tences, the more appropriate solution would be consideration of
some form of sentencing guidelines, as opposed to the current sys-
tem of relying on untrained court members to serve as a system of
checks and balances against judges who impose harsh sentences.

3. Disparate Sentences.—Member sentencing also lends itself to
much more disparate results, on both the high and low ends of the
sentencing spectrum.!8% From the government'’s perspecuve this
can be either good or bad—: ing a severe is ed
“good’’ for the government, and a lenient sentence is considered
‘“‘bad.”’ But not all disparate results are an indication of unfairness to
the accused.!8! Several survey responses indicated that sentence
disparity may be justified by different commands placing focus on
different aspects of a crime. Such disparity also may be justified by a
crime having a different effect on different units, depending on the
unit’s mission—Training and Doctrine (TRADOC) posts may be more
severe on fraternization and sexual offenses than Forces Command
(FORSCOM) installations; 82d Airborne Division ‘‘ready brigades’
are inclined to sentence more severely than garrison units stationed
at XVIII Airborne Corps at Fort Bragg, North Carolina.

Excessive results—be they high or low—are detrimental to the
government because they effect soldiers’ perceptions of the overall
fairness of the system, If the sentence is unduly harsh, soldiers—as
well as the general public—will consider it an ineffective system

1791, at 48 (citing testimony of Chief Judge Cedarburg, United States Coast
Guard Court of Military Review)

100 Survey, supra note 10, at 20. When asked how often court member sen-
tences and military judge sentences were tnappropriately harsh or lenent, convening
authorities generally rated members and judges evenly, although Air Force converdng
authorities felt that members gave inappropriate sentences slightly more often than
did judges. All lawyer groups, particularly judges, felt that members gave inappropri-
ate sentences more often than judges, with defense counsel coming closest to calling
ther equalin this area

181 Thesis Survey, supra note 4
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corrupted by command influence.!82 Alternatively, an unduly
lenient sentence—such as retention of a barracks thief—can have a
devastating effect on unit morale and discipline. Unusually lenient
sentences pose the greatest danger to military discipline because no
posttrial remedy is available to correct the injustice.183 If the sen-
tencing body adjudges an unduly harsh sentence, however, the con-
vening authority, or courts of military review can reduce an
accused’s sentence.184 Although it is possible for a military judge to
announce an irrationally low sentence, statistics indicate that
Jjudges, as opposed to members, are far less likely to adjudge aber-
rant sentences on either the high or low end of the spectrum,185

4. Unpredictable Results.—Parties in both surveys over-
whelmingly agreed that court members are more unpredictable with
respect to sentencing. Judges, be they more harsh or lenient, 88 have
a much better history of adjudging sentences within a certain range
of reason. Some defense counsel do not like this tendency of military
Judges to be more uniform during sentencing, because they lose the
opportunity to gain their client a lenient sentence.187 From the gov-
ernment’s perspective, however, it is more advantageous for the
military to have a system that is inclined to sentence more uniformly
than one that promotes unpredictable results.

5. Appellate Error.—Member sentencing creates a much greater
risk of appellate error.188 In the Advisory Commission to the Military
Justice Act of 1983, critics of judge alone sentencing felt that appel-

1828eg Grove, supra note 3, at 29, This is especially true when an unusually
disproportionate sentence gets widespread attention. Civilians tend to be more
offended by excessive sentences like that handed down to Air Force Second Lieuten-
ant Joann Newak, whase sentence for drug offense znd homosexual sodomy included
seven years confinement, Id. (citing McCarthy, Justice for a Lieutenant, Wasu, Post,
Jan. 9, 1983, at M.4; United States v. Newak, 15 M.J. 541 (A.F.C.M.R.), rev'd, 24 M.J.
238 (C.M.A. 1987).

18IMCM, supre note 13, R.C.M, 1107(dX1) (convening or higher authority may
not increase punishment imposed by a court-martial),

18414, ; see also UCMJ art. 66 (1984).

18 All groups overwhelmingly agreed that judges sentence more consistently in
similar cases. Survey, supra note 10, at 22

188 Opinions on whether judges were harsh or lenient differed greatly among all
parties surveyed—yet all agreed that judges were not unduly harsh or lenient, See
generally Thesis Survey, supra note 4; Survey, supra note 10,

187 Thesis survey responses from defense counsel confirmed the belief that their
clients sthod a greater chance of receiving either a more lenient or more harsh sen-
tence with court members. Thesis Survey, supra note 4.

188From fiscal year 1988 through fiscal year 1992, the United States Army
Gourt of Military Review (ACMR) reassessed sentences in 2.6% (120 of 4,483) of all
cases involving members for ing because of 3
the ACMR reassessed sentences in only 1.5% (189 of 12,492) of cases with military
Judges determining the sentence due to sentencing errors. Statistics provided by the
Clerk of Court, United States Army Court of Military Review, 5611 Columbia Pike,
Falls Church, Virginia 22041-5013.
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late error was not a significant concern. It was their impression that
few complex legal issues were addressed during sentencing, so only a
minimal number of legal errors would be prevented. They also
believed that most sentencing errors could be cured through sen-
tence reassessment by a court of military review.18¢ One need only
look to the index of any recent Military Justice Reporter under
‘“‘rehabilitation potential’’ or *‘uncharged misconduct’ to discover
the tremendous volume of appellate litigation generated by errors
during sentencing. 190 Moreover, having courts of military review and
convening authorities provide relief for sentencing errors is a poor
excuse for maintaining a sentencing forum option that is far more
prone to making such errors, 181

6. ds Against Ce .—To preserve the
military tradition of member sentencing, and at the same time pro-
tect soldiers from being sentenced by panel members who may be
unlawfully influenced by the convening authority that selected
them as well as by commanders,192 Congress and the President have
had to continually monitor and update procedural safeguards to
reduce the possibilities of unlawful command influence.

The intent of Article 25, UCMJ, is to ensure that convening
authorities select only the ‘‘best qualified’’ personnel to sit as court
members. It also requires that the court members be from a unit
different from the accused!®® and senior in grade,1®4 The court-mar-
tial panel often is referred to as a ‘‘blue ribbon panel,'19% hand
picked by ghe convening authority. But the high standards of Article
25 are not always achieved. Sometimes convening authorities inten-
tionally or unintentionally select members on the basis of their
expendability from regular duties.!#¢ Counsel who have tried cases

189 Report, supra note 9, at 47 (quoting restimony of Brigadier General Moore,
United States Marine Corps (Retired))

190E.g., United States v. Oquendo, 35 M.J. 24 (C.M.A, 1992} (improper testi-
mony on rehabilitation potential from accused's battalion commander and command
sergeant major not harmless because their views would logically be afforded serious
consideration by members); United States v. Stinson, 34 M.J. 233 (C.M.A. 1982);
United States v. Rice, 33 M.J. 451 (C.M.A, 1991); United States v. Ohrt, 28 M.J. 301
(C.M.A. 1988)

191 See infra notes 281-301 and accompanying text (discussing undue reliance
on convening authority and courts of review to correct inappropriate sentences).

182 oo UUCMJ arts. 25, 37, 88 (1084),

182 UCMJ art. 25(c) (1984).

184 UCMJ art, 25(d) (1984)

165The term ‘“blue ribbon panel’ initially was mentioned during the Senate
Hearings on the 1851 Manual. See Report, supra note 8, at 67 (citing Hearings on H.E.
3957, Before a Subcomm. of the House Comm. on Armed Services, 81st Cong., 1st
Sess, 94 (1949)).

196 The Advisory Commission's Survey determined the following:

Several questions tested perceptions of the ‘quality' of court members,
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in busy jurisdictions are well aware of how often members are
excused for field training exercises and other important military
duties. There are virtually no restrictions on the convening author-
ity’s discretion to excuse members!®7—the convening authority may
delegate this authority to the staff judge advocate, legal officer, or
principal assistant,198

The disparity in the amount of time a convening authority
spends selecting court members is another area of concern. The
amount ranged from thirty minutes to several days.!9¢ Those who
spent little time selecting mermbers often commented that they rely
on their subordinates to prepare a list of nominees. United States v.
Hilow?® demonstrated the risks associated with this practice.
Although the convening authority in Hilow properly applied Article
25 criteria, his actions did not cure the taint of a misguided assistant
adjutant who prepared the list of nominees with what he perceived
to be people who were ‘‘hard-liners’* on discipline.

Article 37, UCMJ, is designed to prevent d from
reprimanding court-martial personnel or otherwise trying to influ-

the importance of court member duty, and the value of court duty to the

court members, All groups believed that the ‘best qualified’ petsornel

were sometimes or usually selected for duty, although the lawyers who

actually see them in court (military judges, trial counsel, and defense

counsel) had a slightly lower opinion of members' qualifications. Con-
vening authorities and staff judge advocates generally thought that
members were ‘seldom’ or 'sometimes' selected based primarily on their
relative expendability. The other groups thought that expendability
played a slightly greater role in member selection.

Survey, supra note 10, at 21,

187UCMJ art. 25(e) (1984). In United States v. Carter, 26 M.J. 471, 478 (C.M.A.
1988), Judge Cox noted that this power over the selection process gives the govern-
ment the *'functional equivalent of an unlimited number of peremptory challenges.’"
1d. at 478.

198 See UCMJ art, 26(e); see also MCM, supra note 13, R.C.M. 506(cX1).

1890f the forty-seven convening authorities surveyed, twelve spent less than
one hour, ten spent about one hour, eleven spent one to two hours, seven spent longer
than two hours, and seven spent longer than one day. One convening authority com-
mented, ‘I don't have time to choose, so I rely on the people [ know that are on the
list.” Another felt that the two hours he spent was *‘an inordinate amount of time to
be spent on court-member selection.” Thesis Survey, supra note 4. In a 1977 study, the
Comptroller General interviewed thirteen convening authorities from the four ser-
vices. The study found that all convening authorities used different criteria, such as
position, type of experience, grade, and availability to exclude persons from consid-
eration. Some personally select jurors while others selected from nominations by
subordinates. Some had not discussed selection criteria with subordinates who nomi-
nate jurors. The Comptroller General ultimately recommended that article 25, UCMJ
be amended to require random selection of court members. This recommendation was
not adopted. See Military Jury System Needs Safeguards Found in Civilian Federal
Couzrts, Comp. Gen. Rep. B-186183 at 16-18 (Jun. 6, 1077)

20032 M.J. 430 (C.M.A. 1901). See aiso United States v. McCall, 26 M.J. 804
(A.C.M.R. 1088) (the ACMR held that ‘it sounds like somebody has already selected a
list of people to take in to the convening authority for him just to kind of
rubberstamp.).
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ence court members or convening authorities with respect to judicial
activities.201 Article 88, UCMJ,22 is designed to enforce the provi-
sions of Articles 25 and 37. Article 98 provides punitive sanctions for
anyone convicted of unlawful command influence. To date, how-
ever, there is not one reported case of a conviction under this article.
Nevertheless, appellate courts continue to report cases of unlawful
command influence.202 Eliminating members on sentencing will sig-
nificantly reduce concerns associated with unlawful command
influence.204

7. Bvidentiary Safeguards.—One of the military judge’s respon-
sibilities is to consider evidence, on motions and objections, that
later may be ruled inadmissable. Judges are trusted to disregard such
evidence and ultimately render a fair and impartial decision based
only on admissable evidence.205 Because court members are
untrained in the law, however, the Military Rules of Evidence
severely limit the evidence members may be exposed to. Conse-
quently, the government'’s ability to offer substantial evidence about
the accused or the offense often is frustrated and the resultant sen-
tence is based on little or no information about the accused or the
offense,206

200 UCMJ art. 37 (1984) provides: *'No authority convening a . . . court-martial
nor zny other commanding officer may censure, reprimand, or admonish the court or
any member, military judge or counsel thereof . . . No person subject to this chapter
may attempt to coerce or by any unsuthorized means, influence the action of a court-
martial or any other military tribunal or any member thereof .

202 UCMJ art. 98 (1984) provides: *' Any person subject to this chapter who . . .
knowingly and intentionally fails to enforce or comply with any pravision of this
chapter regulating the proceedings before, during, or after trial of an accused, shall be
punished as a court-martial may direct.”

203F.g, United States v. Redman, 33 M.J. 679 (A.C M.R. 1991} (convening
suthority selects new panel because dissatisfied with court-martial results of current
panel); United States v. Jameson, 33 M.J. 869 (N.M.C.M.R. 1891), United States v
Jones, 33 M.J. 1040 (N.M.C.M.R. 1881). In both Jameson and Jones, witnesses who
provided favorable testimony for homosexual defendants were relieved from leader-
ship positions.

204The majority of appellate cases addressing unlawful command influence
involve command influence related to sentencing as opposed to the merits. E.g.,
United States v. Thomas, 22 M.J. 388 (C M.A. 1986); United States v. Treakle, 18 M.J.
846 (A.C.M.R. 1984) (which involved commanders discouraging soldiers from testify-
ing for defendants during sentencing). See also Jameson, 33 M.J. at 699 and Jones, 33
M.J. at 1040, In guilty pleas, command influence always is directed at sentencing.

20aUnited States v. Oakley, 33 M.J, 27 (C.M.A. 1991) (exposure to pleas and
motions did not require recusal of the military judge); United States v, Stinson, 34
M.J. 233 (C.M.A. 1992) (in absence of evidence to the contrary. COMA assumed mili-
tary judge properly evaluated evidence in accordance with M.R.E. 403 and 702);
United States v. Oulette, 34 M.J. 798 (N.M.C M.R. 1991) (military judge's assertion of
impartiality afforded great weight).

208 Although R.C.M. 1001(bX4) permits the government to present evidence in
aggravation directly related to the offense, the government is extremely limited in its
ability to offer evidence about the accused. See Magers, supra note 8, at 39.
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Moreover, it is the accused and not the government who con-
trols the amount and type of evidence that the government may
introduce regarding the accused's background and character. If the
accused has a bad record, he or she can keep this from the members
by not ‘‘opening the door” for the government by introducing any
good character evidence. Conversely, if he or she has a good back-
ground, the defense can present a great variety of evidence in exten-
uation and mitigation.

In United States v. Boles,2%7 the COMA observed that the mili-
tary's procedural rules for sentencing were not as liberal as those in
the federal district courts. The COMA recognized that this variance
may be the result of court members adjudging sentences at courts-
martial as opposed to judges in the federal system. The susceptibility
of court members requires the military judge to assume a proactive
role in protecting members from evidence that may ‘‘unduly arouse
the members' hostility or prejudice against an accused.'208

Moreover, due to the members’ inexperience in evaluating evi-
dence, relevant evidence that is otherwise admissible on sentencing
mmust be excluded because its prejudicial impact outweighs its proba-
tive value.298 The task of determining relevant sentencing evidence
has become so confusing that appellate court judges have taken to
discouraging trial counsel from pushing the limit until ‘‘the dust
settles a bit and the rules become more clear.”210

C. Commanders-Court Members

From the command's viewpoint, member sentencing offers the

20711 M.J. 196, 198 (C.M.A. 1981).
20814, at 201. The COMA added:
In a similar vein, it must be remembered the sentencing body in the
military justice system . . . may be the lay members of a court-martial
rather than a military judge. In such & system of criminal justice, the
military judge must act in a manner to ensure the integrity of the court
members as impartial and properly informed decision makers, Such &
reality in the military justice system substantially affects the exercise of
discretion by the military judge in the array of information he may per-
mit to go before the members on the question of sentencing and in his
decision to sua sponte instruct them concerning the permissible use of
such evidence. In this light, he should be particularly sensitive to proba-
tive dangers which might arise from the admission of uncharged miscon-
duct evidence during the sentence procedure which, though relevant or
even admissible, would unduly arouse the members’ hostility or preju-
dice against an accused.,
Id. (citntions cmitted)
M, supra note 13, MiL. R. EvID. 403. Se¢ United States v. Zengel, 32 M.J.
ME(CGCMR 1991).
210United States v. Bennett, 28 M.J. 985, 987 (A.F.C.M.R. 1989) (Kastl, J.
coneurring).
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following advantages:2!! (1) members provide a highly educated blue
ribbon panel that knows the needs of the military; (2) members
provide valuable community input as to what is needed for disci-
pline; (3) member sentencing provides valuable training for young
soldiers; and (4) member sentencing is a highly valued military tradi-
tion. Alternatively, member sentencing creates the following prob-
lems for commanders: (5) it disrupts unit training and mission
requirements while commanders and senior noncommissioned offi-
cers are away from their normal duties; (6) members are not prop-
erly trained to perform the sentencing function because they cannot
properly evaluate rehabilitation and aggravation evidence; do not
know the collateral consequences of certain punishments; are prone
to compromise verdicts; and are unduly influenced by emotion; and
(7) it causes undue reliance on convening authorities and appellate
courts to correct inappropriate sentences.

1. Court Members Are a Blue Ribbon Panel.—

We have a habit . . . of loosely referring to a court-martial
panel as the jury. ... [I]t is not a jury; it was never
designed to be a jury. ... It was designed to be a blue
ribbon panel. They were to be picked because of their
expertise and their knowledge. They wanted . . . the peo-
ple who were mature; the people who knew how to make
decisions; the people who were aware of the military
requirements. . . . [T]hey represent the decision-making
level of the Army. . . . [W]e teach them something about
military justice; they know the situation in the Army.'212

That member sentencing has survived to this date is attributa-
ble to the quality and integrity of the officers and enlisted personnel
who serve as members,213 The problem with member sentencing lies
not with the integrity of the members, but with asking them to
perform a duty they know little if anything about.214

211 These perceived advantages to ‘the command’ are not to be construed with
the advantages to the government that are discussed later in this article. See infra
text accompanying notes 334-39.

212Report, supra note 9, at 39 (quoting testimony of Colonel Garner, United
States Army, before the Advisory Commission to the Military Justice Act of 1983)

219See Grove supra note 3, at 27.

214Charles W, Schieser & Daniel H. Benson, A Proposal to Make Courts-Martial
Courts: the Removal of Commanders from Military Justice, 7 Tex. Teck L. Rev. 559,
585 (1876).

Unlawful command influence exists in significant part because the pres-

ent structure of American military justice permits it to exist, That struc-

ture sets up conditions which virtually insure that unlawful command

influence will be present in a variety of ways . . . To attack this problem

inherent in the present system of military justice is not to impugn the
integrity of military commanders. Military commanders are no better and
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Nonlegal military commanders are distinctly inferior to
legal personnel insofar as the technical ability needed for
the proper administration of a system of criminal justice is
concerned, just as they are inferior (as are lawyers) to
physicians in terms of medical knowledge. Lawyers are ill-
equipped to direct air strikes against enemy targets, lead
troops into battle, or engage in any of the myriad other
functions. . . . Military commanders, in like fashion, are
not trained to perform brain surgery on military patients
in military hospitals. And military commanders are not
professionally corapetent to administer criminal justice 213

Even if we presume that the convening authority always selects the
‘‘best qualified’’ people to serve as court members, this still would
not overcome the members’ lack of training and education in the
principles of sentencing.216

2. Members Provide Valuable Community Input Needed to
Determine an Appropriate Sentence.—This was the reason most
commonly offered in support of maintaining court member sentenc-
ing.217 Several commanders and staff judge advocates indicated that
because court members live and work in the community affected by
the offense they are better able to determine the type and amount of
punishment appropriate for the particular offense. Others com-
mented that the military judge is too far removed from the military
community to understand the ramifications his or her sentence will
have on discipline within the unit and the community.2!® Three of

no worse, insofar as the present analysis is concerned, than any other

citizens of our society; neither are they inferior, morally or ethically, to

legal personnel
Id. at 566.

215 Jd. Perhaps the most significant drawback to member sentencing is not that
members lack the ability to perform the sentencing function, but rather that they do it
s0 infrequently—court member panels rarely sit for more than six months—that they
are unable to develop any expertise. Seen from this perspective, a more appropriate
analogy to the field of medicine would be that just as a patient suffering back pain
would rather be treated by a back specialist—as opposed to a general practitioner
seeing his first patient with back pain—so too would an accused desire to be sentenced
by the more trained and experienced military judge.

216 This same argument applies even mare so to the eight states that continue to
use randomly selected jury members for sentencing. If any jury would ever be quali-
fied to perform the sentencing function, it would be the military court-martial. The
convening authority selects members by virtue of their age, experience, education,
length of service, and judicial temperament, as opposed to the random selection of
Jjurles performed in the state and federal criminal justice systems.

217Twenty of f listed this as 2 reason to
preserve member sentencing. Twenty-five of sixty-eight staff judge advocates
expressed the same opinion, Thesis Survey, supra note 4. Convening authorities and
defense counsel surveyed in 1983 felt member sentences more fairly reflected the
sense of justice In the community. Survey, supre note 10, at 19-20.

218Thesis Survey, supra note 4.
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fifteen military judges surveyed agreed that they try to balance the
sentences they adjudge against those adjudged by members in simi-
lar cases.21? Those responding to the survey in favor of member
sentencing also argue that the judgment of several members with
different points of view and experiences is more likely to result in a
more fair sentence than that adjudged by a military judge sitting
alone.220

When the charged offenses involved are uniquely military—
such as, absence without authority, disrespect, and failure to obey a
lawful order—or have a direct impact on the military, more of an
argument is made on behalf of the community input that court mem-
bers bring to the sentencing process. Yet whatever advantage court
members may have in such cases can be overcome by having sen-
tencing witnesses testify regarding the impact of these offenses on
the military community. Moreover, military judges will develop a
greater appreciation for this impact over time—after all, they are
members of the community as well. Finally, as the scope of military
Jjurisdiction has expanded to cover more cases only tangentially
related to the military solely by virtue of the offender's status as a
soldier,22! the unique perspectives that court members bring to the
sentencing process have become less significant.

The original intent of Congress was that courts-martial would
be courts of very limited jurisdiction over only military offenses.222
When this was the practice, member sentencing made good sense.
The court members were well suited to determine the appropriate

218/d, All groups surveyed in 1083, except appellate judges and Marine Corps
staff judge advocates, agreed that judges are influenced not to exceed the sentences
adjudged by members in similar cases so as not to discourage requests for judge alone
trials, Survey, supra note 10, at 21. Major General Oaks, United States Air Force,
noted, *'[The sentencing authority] option in fact makes the judge's decision . . . more
fair, because he knows he's being played off. If | know that I'm always going ta
sentence . . . there is a possibility that [ would be less attentive to my responsibilities ,
... 1tiscompetition. . . . Ijust know . . . (it is] good for [judges) to realize [they don't]
have absolute power all the time.” Report, supra note 9, at 49 (quoting the testimony
of MG Oaks before the Advisory Commission to the Military Justice Act of 1983).

220Thesls Sutvey, supra rote 4 (responses from SOLO course attendees). What-
ever advantage group decision making may offer is offset by the corresponding risk
that members may attempt to compromise their verdict or sentence and *'split the
baby.” See supra notes 285-87 and text (di ver-
dicts). Moreover, the argument that a group can make a better decision begs the
question as all of the group members are untrained in the laws and principles of
sentencing, That they are a group cannot overcome their lack of training to perform
this very complicated task,

221 Se Solorio v. United States, 483 U.S. 435 (1981) (urisdiction of courts-
martial depends solely on accused's status as a member of the armed forces).

222 §ee William C. Westmoreland & George S. Prugh, Judges in Command: The
Judicialized Uniform Code of Military Justice in Combat, 3 Harv. J.L. & Pus. PoL'y
41 n.128 (1980); see also Reid v. Covert, 354 U.8. 1, 23-30 (1857) (discussing jurisdic-
tion of courts-martials).
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punishment for the average private disobeying a lawful general
order. But now that courts-martial have jurisdiction over practically
every offense coramitted by a soldier, court member sentencing does
not appear as sensible. The sentencing body must consider far more
than the effect on the military in arriving at an appropriate sentence
for a soldier who physically abuses his nephew while on leave in
Texas.

Rather than attempt to fashion a system that permits members
to punish military offenses and judges to punish the ‘‘generic’’
offenses, more consistent results will be achieved by having the
military judge impose punishment for all offenses. Developing one
railitary judge's knowledge concerning the effect crimes have on the
military community is much easier than attempting to train new
court members in the principles of sentencing for every new case.
Military judges are members of the community and they all have
extensive criminal law experience. Evidence of the specific impact a
particular offense may have on a military community also can be
offered by both the government and defense during the sentencing
phase of the trial.223

Whatever advantage members may bring to the system by serv-
ing as the ‘‘cc of the ity,’ their influence has
declined over the years for several reasons. First, the number of
cases in which an accused elects to be tried and sentenced by mem-
bers has decreased.224 Second, the perception exists that members
are more likely to adjudge disproportionately higher and lower sen-
tences than are military judges.225 As such, it would appear that
member ‘‘input’ is not that valuable to our system of justice in
determining an appropriate sentence.226 Finally, the ability of mem-
bers to provide the community’s assessment of the punishment nec-
essary for a particular offense is now controlled indirectly by the
military judge and the decisions he or she makes regarding the type
and amount of evidence the members may consider during delibera-
tions on sentencing.

3. Member Sentencing Helps Train Future Leaders.—This is
one of the more common reasons offered in support of member sen-
tencing.227 Lieutenant General John Galvin, former Commander, VII

228MCM, supra note 13, R.C.M. 1001(b)4}; 1001(c).

224 See supra notes 174-76 {courts-martial statistics on the number of trials by
judge alone versus court members).

225 See Thesis Survey, supra note 4; see also Survey, supra note 10, at 22,

226]n a surprising response, ali groups, including convening authorities, when
asked whether depriving members of sentencing authority would deprive the com-
mand of important powers, said that it would not. Survey, supra note 10, at 22

2278ix of forty-seven ies agreed that ial duty bet-
ter prepares junior officers for leadership. Thesis Survey, supra note 4.
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Corps, testifying before the Advisory Commission to the Military
Justice Act of 1983, stated that *'the fundamental fairness which is
characteristic of the military justice system is instilled in court mem-
bers and they carry that concept with them from the courtroom ''228
Colonel William W. Crouch, former Commander, 2d Armored Cavalry
Regiment, felt that court-martial duty prepared members for *‘all
kinds of leadership positions.’ 229

Although development of junior leaders is an admirable goal,
training them in a forum that must decide whether a soldier should
be punitively discharged and an appropriate amount of confinement
is grossly unfair to the accused. Unlike most other military training,
a court-martial is at best a “'live fire’” exercise and, at worst, "‘actual
combat,”’ as far as the counsel, judge, and accused are concerned.
The courtroom never was intended to be a training ground for junior
officers.

Command influence issues aside, numerous appellate court
decisions indicate that convening authorities often are reluctant to
select junior members to serve on court-martial panels because they
lack the proper age, experience, length of service, and judicial tem-
perament.230 Article 25, UCMJ, encourages this practice. Ultimately,
most convening authorities select as members those officers and
senior noncommlssloned officers who already have demonstrated
their deci making and leadership abilities.23! Junior officers are
not the only ones who benefit from serving on court-martial panels.
As noted by Lieutenant General Galvin, all court members carry
with them from the courtroom a greater sense of the magnitude and
importance of the military justice system. Yet court members need
not participate in the sentencing function to gain this appreciation
for the justice system. They will continue to gain the same benefits
from their role in determining guilt or innocence.

4. Military Tradition.—The tradition of court member sentenc-
ing is tied to the very origins of the military court-martial.232 Com-

228 Report, supra note 9, at 37

207g,

230 Sge United States v. Nixon, 33 M.J. 433 (CM.A. 1991] (court-martial whose
membership contained only master sergeants and sergeants major was not what Con-
gress had in mind); United States v, James, 24 M.J. 894, 896 (A C.M.R. 1987) (lack of
lieutenants or warrant officers on panels for past year does not prove systematic
exclusion); United States v. Greene, 43 C.M.R. 72,78 (C.M.A, 1870) (panel conslslmg
of three colonels and six colonels gave of being
by government)

231 See supra note 212 and accompanying text (court members ‘‘represent the
decision making levet of the Army"")

232 See supra note 62 and accompanying text (discussing origins of military
Justice).
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manders are understandably reluctant to surrender control over
what they perceive to be a unique need of the military commu-
nity.23% Commanders feel that it is their responsibility to establish
the moral and professional tone of the unit.234 These fee].mgs alone,
however, do not justify conti ion of an i

practice solely to preserve an historical tradition for the sake of
tradition.

The professed sincerity of the command’s commitment to mem-
ber sentencing is not supported by their actions, The radical change
in the 1968 Military Justice Act that gave the accused the option to
be tried and sentenced by military judge alone was *‘vigorously sup-
ported’’ by the armed forces.235 Convening authorities agree that
eliminating members from sentencing would not deprive the com-
mand of important powers.23¢ Although some senior commanders
have expressed a willingness to bear the administrative burdens of
court-martial duties as an inherent part of their overall command
responsibility,?3” one need only consider the frequency with which
requests for excusal accur whenever a member is due to participate
in a field training exercise or other important military operation, The
proposal currently being evaluated by the working group to the Joint
Service Committee on Military Justice, to completely eliminate court
members from straight special courts-martial during combat, is indic-
ative of how '‘sincere’’ commanders are about the professed impor-
tance of court-martial duty compared to their principle military
responsibilities, 238

239" Although a milizary judge might bring a fresh perspective to the sentencing

there is ‘that that the has that the judge can

never assume’. . . ‘that responsibility is unique for the military . . . [TJhat's why the

involvement must be there.' " Report, supra note 9, at 32 (best\mony of General

Robert W. Sennewald, United States Army, before the Advisory Commission to the
Military Justice Act of 1983),

23414,

25Ervin, supra note 106, at 92. The support was primarily because of the
savings in both the time and manpower involved in trials by court-martial, fd.

236 8urvey, supra note 10, at 31. But most convening authorities and Army staff
judge advocates believed that such a procedure would create the appearance—pre-
sumably among soldiers—that command authority had been diminished

23T Report, supra note 9, at 47-48,

238The proposal to eliminate members from straight special courts-martial was
raised after Operation Desert Storm. During the operation, some judge advocates
reported that defense counsel were using the right to demand trial by members to get
their clients mare favorable pretrial
related to securing the presence of members for a speml courts-martial during com-
bat prompted some commands to agree to more favorable sentence limitations, in
return for an accused walving the right to be tried or sentenced by members, than the
commands might have agreed to under different circumstances. Telephone Interview
with Major Bugene Milhizer, Criminal Law Division, Office of The Judge Advocate
General, (Mar. 26, 1983). For an explanation of the Joint Service Committee on Mili-
tary Justice, see Criminal Law Div. Note, Amending the Manual for Courts-Martial,
ARMY Law,, Apr. 1092, at 78, 79-80,
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Furthermore, the military tradition of court member sentenc-
ing bears little resemblance to its original beginnings. Commencing in
1048, with the introduction of enlisted members on the panel, and
continuing in 1968, by giving the accused the option to be tried and
sentenced by the military judge alone, the role of court members has
changed so drastically that it is hardly worthy of being characterized
as a tradition any longer.23° This is especially true when one con-
siders that it is the accused?4®—not the convening authority or com-
manders—who controls members’ participation in the court-mar-
tial 24! How important can this tradition be if the military continues
to willingly surrender it to the whim of the accused?242

Finally, based on comments from both surveys, commanders
and convening authorities apparently believe that being sentenced
by one’s military peers is the “‘honorable’’ thing to do. Thirteen of
twenty-five Senior Officers’ Legal Orientation (SOLO) course
attendees indicated that they would choose to be sentenced by mem-
bers regardless of the nature of the charges.242 Major General Sen-
newald, former Commander, Forces Command, summarized this per-
ception before the Advisory Commission to the Military Justice Act
of 1983 with the following comment:

[}t has to do with the soldier . .. committing an act,
[being] found guilty, and [being] sentenced by people who
he sees and works with and deals with, being sentenced
by the [command] chain, being sentenced by the institu-
tion as opposed to a judge alone who is . . . someone he
can't identify with as well. ... It is the relationship,
essentially it is a senior group, well senior to him obvi-
ously, enlisted if he so desires, who are now being
involved in controlling . . . that person’s fate as opposed

234 See Report, supra note 9, at 67-68,

240The military judge also is involved in this decision to the extent he or she
does not abuse his or her discretion to grant or deny the accused's request. MCM,
supra, note 13, R.C.M. 903(dX2)

241 Survey, supre note 10, at 85.

242 §ee Report, supra note 9, at 112, (minority report of Mr. Sterritt). "There
was little, if any, support for a return to mandatory member sentencing from the
senior military commanders who testified before the commission." Jd. Nor does there
appear to be any current interest in returning to the practice of mandatory member
sentencing. Only one SOLO course attendee suggested this in his comments. Thesis
Survey, supra note 4,

243Thesis Survey, supra note 4. One convening authority responded that ““we
are dealing with a system in which an inherent part of the soldiers' perception of
fairness and justice is that his fellow soldiers will judge and sentence him from both a
legal and soldierly point of view. To retain soldiers’ respect and confidence, this is one
of those and necessary ' " [from the civilian procedure]”
N ing i that members '‘represent the institution
whose laws have been violated.” and have a '‘direct stake in the sentence adjudged.”
id.
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again to the judge {who} . .. does not have that same
relationship.244

Although such sentiment is popular with commanders and senior
noncommissioned officers, it is of minimal concern to the typical
Junior or midlevel soldier facing punishment under the UCMJ. His
concern is that he be sentenced by a fair and properly trained sen-
tencing body.

Court member sentencing creates the following problems for
the command as well:

5. Mission Disruption.—Any system of justice adopted by Con-
gress and the President must be able to function both in time of war
and in time of peace.246 From the command’s point of view, disrup-
tion to the mission is one of the biggest drawbacks to member partici-
pation in courts-martial. Disruption is magnified during periods of
armed conflict. The problems surrounding defense counsel tactics in
Operation Desert Storm?248 demonstrate how giving soldiers the
option to request trial by members can cause tremendous problems
in a combat environment.

Though the right to trial by jury does not apply to the mili-
tary247 it is nevertheless a nationally respected and expected right
that is not likely to be eliminated any time soon, even in the mili-
tary.248 Jury sentencing, on the other hand, is not as universally
accepted and is not protected under the Constitution.24? Conse-
quently, no underlying legal or popular basis exists to support a sol-
dier’s interest in court member sentencing other than military tradi-
tion. Comparing the interests of the command—to be prepared to
fight a war—against the interests of the accused—to choose a sen-

244Report, supra note 9, at 33.

246 See Westmoreland, supra note 17, at 20.

A system of justice must therefore be fully integrated into the Armed

Services so that it can operate equally well in war as well as in peace, We

need a system that is part of the Army to permit the administration of

Jjustice within a combat zone, and to permit our constitution and Ameri-

can legal principles to follow our servicemen wherever they are

deployed.
id.

248 See supra note 238 and accompanying text (discussing defense counsel tac-
tics in Operation Desert Storm)

247 Seo United States v. Kemp, 46 C.M.R. 152 (C.M.A. 1973){relying on Ex Parte
Quirin, 317 U.S. 1(1842)).

248 With the possible exception of straight special courts-martial, where the
maximum punishment is only six months confinement. See MCM, supra note 13,
R.C.M. 201(gX2). This currently is the proposal being evaluated by the Working Group
of the Joint Service Committee, See supra note 238.

2495g¢ supra note 143 and accompanying text (discussing the absence of a
constitutional right to be sentenced by a jury),
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tencing forum that he thinks will result in a more lenient sentence—
clearly weighs in favor of the needs of the military.

6. Members Are Not Properly Trained in the Principles of
Sentencing. —

[E}ven the most experienced trial jurist in the civilian
community will describe the sentencing process as the
aspect of the criminal trial which taxes his or her judicial
abilities to the limit. The military justice system . . . [con-
tinues] to permit this function to be exercised . . . by the
court-martial members, if the accused desires. ... [We]
simply cannot leave the task to amateurs. Indeed, this is
especially true in the military where the deterrent effect
of a sentence may have a direct affect on the maintenance
of the discipline of a combat unit.25¢

No one can question the integrity and motivation of the officers
and enlisted personnel selected to serve as court members. Nev-
ertheless, they are simply out of their element when it comes to
adjudging appropriate sentences for courts-martial. Of the five pur-
poses of sentencing listed in the Benchbook,25! the only area in
which members might possibly have an advantage over a military
Jjudge is in assessing the effect the sentence may have on unit disci-
pline.252 But adjudication of an appropriate sentence requires more
than understanding its potential effect on unit discipline.

[T]he determination of an appropriate sentence turns on
more than the degree of moral approbation which the
offense commands. In the military context, it also requires
more than evaluation of the effect of the offense on disci-
pline within the local command. ‘‘An enlightened sen-
tencing decision today calls for a sophisticated and
informed judgment which takes into account a vast range
of additional factors, from the likelihood that the defen-
dant will commit other crimes to the types of programs
and facilities which may induce a change in the pattern
activity which led to the offense.''253

250Report, supra note 9, at 205 (separate Statement of Professor Kenneth F.
Ripple),

261 Sep BENCHBOOK, supra note 21, para. 2-59.

262 See Survey, supra note 10, at 21 (demonstrating a definite split between
convening authorities and attorneys regarding who has a better understanding of
sentencing ramifications).

2594, at 90 (minority opinion of Mr. Sterritt, citing ABA Standards Relating to
Sentencing Alternatives and Procedures § 1.1(b) (Sept. 1968))
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The military judge is at a decided advantage with respect to
evaluating these additional factors necessary for determining an
appropriate sentence. The military judge is a trained jurist, certified
by The Judge Advocate General.254 Military judges traditionally
have extensive experience as both a trial and defense counsel before
assuming a seat on the bench. Judges attend an initial three-week
Military Judges’ Course at The Judge Advocate General’s School of
the Army (TJAGSA) to develop the skills necessary to be certified,
and to serve, as a military judge. Additionally, military judges may
attend an annual judicial conference sponsored by the United States
Army Trial Judiciary, and the annual Criminal Law New Develop-
ments Course at TTAGSA, to refine these skills. Of course, not all
trial judges are equally capable. Sorme may not be as experienced or
as knowledgeable as others, and some will impose an occasional
inappropriate sentence. But the answer to this problem does not lie
in retaining the power in an even less qualified panel of court
members,255

Conversely, members have little or no formal training in mili-
tary justice in general, and sentencing in particular.256 Prospective
court members with any kind of law-related training or background,
such as military police and inspectors general, often are challenged
for cause precisely because of this background.25? In light of the
differences in training and experience, judges are much better quali-
fied to adjudge a sentence that best serves the ‘‘needs of the commu-
nity, the accused, and the army.''258

254YCMJ art. 26 (1984).

258 See Report, supra note B, st 76 (citing ABA Standards Relating to Sentencing
Alternatives and Procedures, § 1.1(c) (Sept. 1968)). Nor can juries possibly be
expected to develop this expertise for the one or more courts-artial they might
participate in. 7d. at 75. See also United States v. Rinehart, 24 CM.R. 212 (CM.A.
1957) (judges’ instructions cannot be expected to make up for the years of training
and experience that military judges bring to each court-martial).

256 4 select few brigade and battalion commanders have the opportunity to
attend the SOLO course at The Judge Advocate General's Sehool, United States Army,
Charlottesville, Virginia. This course is designed to orient brigade and battalion Jevel
commanders on the legal issues they are likely to confront as commanders. One of the
electives offered includes an hour of instruction on sentencing principles and pro-
cedures. It touches on punishments, confinement, perole, clemency, and good time.
Ironically, it is this type of information that members are specifically instructed not to
consider. See {nfra notes 279-84 and accompanying text. Most likely, the intent of the
SOLO course is to train commanders in legal issues related to their duties as convening

ies and as opposed to for duty as potential court
members.

257 See MCM, supra note 13, R.C.M. 912; United States v. Swagger, 16 M.J. 758
(A.C.MR, 1983) (individusls assigned to military police duties should not be court
members).

258 BENCHBOOK, Supra note 21, para. 2-39.
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Numerous appellate court decisi regarding the issibility
of sentencing evidence have turned on the members’ unfamiliarity
with the intricacies of sentencing.269 In United States v. Hill,260 the
COMA recognized that the problem with military sentencing is that
members, when they are the sentencing body, cannot be trusted to
properly evaluate all of the evidence that might otherwise be rele-
vant and admissible on sentencing. Consequently, it is necessary to
limit the evidence to which they are exposed. In United States v.
Boles,261 the COMA ordered a rehearing on sentence after the mili-
tary judge erroneously admitted a letter of reprimand during the
sentencing phase of the court-martial.262 The COMA concluded that
the appellant was prejudiced because trial counsel’s inflammatory
argument confused the members regarding their duties during
sentencing.

In United States v. Montgomery,263 the COMA affirmed the
practice that permitted military judges to consider ‘‘any personnel”
records of the accused, but limited members to only information
from those records *‘which reflects the past conduct and perfor-
mance of the accused.'264 The stated intent of this practice was to
broaden the information available to the sentencing body. Appar-
ently, this was only applicable to military judges. Montgomery pro-
vides one of the clearest demonstrations of the differences between
a military judge and lay court members with respect to sentencing.
In Montgomery, the COMA presumed that the military judge could
distinguish between material and immaterial evidence contained in
the personnel records and base his sentence on only the former,265
whereas members had to have this issue decided for them by the
military judge.

That the military judge is the presiding officer266 who rules on

2395ee Vowell, supra note 64, at 67 (discussing former Chief Judge Fletcher's
opinion that one of the deficiencies of military sentencing was the lack of evidence
before the sentencing body, and how the members’ inability, during sentencing, to
properly apply evidence that a military judge would otherwise be presumed to under-
stand and properly apply influenced his view).

2504 M.J. 33 (C.M.A. 1977)

26111 M.J. 195 (C.M.A, 1981).

262The GOMA held that the letter of reprimand was inadmissable because it was
issued by the commander for the specific purpose of aggravating the court-martial
sentence, not as a management tool. d. at 199

25342 C.M.R. 227 (C.M.A. 1970).

264 CMJ para. 75d (1969).

25549 C.MR. at 231 See also United States v. Philippson, 30 M.J. 1019
(A.F.C.M.R. 1990); United States v. Williams, 3¢ M.J. 1127 (A F.C.M.R. 1092) af"d on
reconsideration 35 M.J. 812 (A.F.C.M.R 1082) (“future dangerousness of accused
inadmissable, but military judge presumed to Limit consideration to proper factors
only)

5¢MCM, supra note 13, R.C.M. 801(a)1)}(5).
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all evidentiary motions257 and objections268 is further proof of his or
her superior training and skill in the law, To reduce the risk of ex-
posing members to potentially inadmissible evidence, the military
Jjudge conducts such motions out of their presence.268 When ruling
on motions and objections, the military judge is not bound by
the rules of evidence, save those related to privileged
communications, 270

Prior to 1957, members had been permitted to review the Man-
ual during deliberations. This process was first criticized by the
COMA in United States v. Boswell,2™! and later prohibited in United
States v. Rinehart.?72 In Rinehart, the trial counsel directed the
members’ attention to provisions of the Manual regarding the Army
policy on discharging thieves. During deliberations the members
‘*discovered’’ two other provisions in the Manual that generated
requests for further guidance from the law officer.273 These queries
from the members prompted the COMA to conclude that trial coun-
sel’s tactics caused a ‘‘virtual race to the manual’’ during delibera-
tions despite full and adequate instructions from the law officer.

We cannot sanction a practice which permits court mem-
bers to rummage through a treatise on military law, such
as the Manual, indiscriminately rejecting and applying a
myriad of principles—judicial and otherwise—contained
therein. The consequences that flow from such a situation
are manifold. . . . It is fundamental that the only appro-
priate source of the law applicable to any case should
come from the law officer . .. [T]he great majority of
court members are untrained in the law. A treatise on the

26774

2814, MiL. R. Evip. 104(a) (preliminary questions concerning the admissability
of evidence shall be determined by military judge)

2691, Mi. R. Evip 103(a) which states that "in a court-martial composed of a
military judge and members, dings shail be 10 the extent i
50 25 to prevent inadmissable evidence from being suggested to the members by any
means, such as making statements or offers of proof or asking questions in the hearing
of the members.” See aiso id. MiL. R. Evip. 104(e): '‘Hearings on the admissability of
staterments of an accused under MiL. R. Evip. 301-306 shall be in all cases conducted
out of the hearing of the members.”

2701d, MiL. R. EvID. 104(a)

27123 C.M.R. 369 (C.M.A. 1957),

27224 C.M.R. 212(C.M.A, 1967),

273 The paragraphs cited by the trial counsel were paragraphs 33h and 75a(5) of
the 1951 Manual. The passages discovered by the members were paragraphs 76a(3)
(previous convictions) and 76a(4) (factors which may be considered are penalties
adjudged in other cases for similar offenses). The members asked the lew officer for
information on sentences in other similar cases and for an explanation of what para-
graph 76a(3) meant, The law officer instructed the members to decide this case on its
facts alone and to disregard paragraph 76a(3). Id. at 214.
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law in the hands of a nonlawyer creates a situation which
is fraught with potential harm, especially when one's life
and liberty hang in the balance.27¢

(a) Evidence of Aggravation and Rehabilitation Poten-
tial,—The endless amount of appellate litigation concerning evi-
dence of rehabilitation potential and aggravation provides recent
examples of court members' limitations during sentencing.27¢ Even
when such evidence is otherwise relevant and admissable, the mili-
tary judge must apply a balancing test to ensure that the probative
value of the evidence is not substantially outweighed by the danger
that it will cause unfair prejudice, confuse the issues, or mislead the
members,276 If the balance weighs in favor of unfair prejudice, the
members will be deprived of relevant evidence that often is impor-
tant to determining an appropriate sentence.2?? Military judges also
have acted as referee between the government and defense regard-
ing inadmissible aggravation evidence that the government wants to
include in a stipulation of fact, as part of the pretrial agreement
between the accused and the convening authority.278

(b} Collateral Consequences.—Awareness of the collateral
consequences of a court-martial sentence is yet another area where
court members lag far behind the military judge. In United States v.
Griffin,27 the COMA affirmed the general rule that “courts-martial
[are] to concern themselves with the appropriateness of a particular
sentence for an accused and his offense, without regard to the col-

274/d. at 216-17

2758ge, ¢.g., United States v. Horner, 22 M.J. 294 (C.M.A. 1986), United States v.
Ohrt, 28 M.J. 301 (C.M.A. 1989), United States v. Aurich, 31 M.J. 85 (C.M.A. 1990);
United States v. Claxton, 32 M.J. 168 (C.M.A. 1991); and United States v. Goodman,
33 M.J. 84 (C.M.A. 1901). For cases involving evidence in aggravation see United
States v. Wingart, 27 M.J. 128 (C.M.A, 1988) (uncharged misconduct is irrelevant
unless it relates directly to the accused’s offense); United States v, Hall, 20 M.J. 786
(A.C.M.R. 1989} (evidence of ahser\ce and escape from custody to avoid court-martial
are only relevant to ion potential; distribution of
erack cocaine was not directly related to charged offense and therefore inadmissable);
United States v, King, 30 M.J. 334 (C.M.A. 1990 (government cannot offer evidence
that accused appeared before the United States Disciplinary Barracks disciplinary
board en 18 accasions while confined because it is not directly related to charged
offense)

278 MCM, supra nate 13, MiL. R, Evip, 403.

277 See gemeratly United States v. Zengel, 32 M.J. 642 (C.G.C. M.R. 1891); United
States v, Martin, 20 M.J. 227, 230 n.5 (C.M.A. 1985).

278 Sge United States v. DeYoung, 29 M.J. 78 (C.M.A. 1988) (ml].ltary]udge must
make ruling if defense counsel objects to of
fact); but see United States v. Vargas, 29 M.J. 968 (A.CM.R, 1990) (althuug.h evidence
inadmissable, accused agreed to permit use in return for & favorable sentence limita-
tion, and no evidence of government overreaching).

27R28 M.J. 423 (C.M. A, 1988), cert. denied, 487 U.S. 1206 (1988).
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lateral adininistrative effects of the penalty under consideration.''280
This may deprive the accused of the opportunity to present impor-
tant evidence to the members.28! For example, members may be
permitted to hear testimony about a rehabilitative program for sex
offenders at the United States Disciplinary Barracks, but not be
informed of the sentence length necessary for the accused to be
incarcerated there.282

Judges, on the other hand, are i of the inistrative
consequences of their sentences and are permitted to consider this
knowledge in arriving at a proper sentence.

Among the objects of punishment is rehabilitation, and
parole is one of the correctional tools utilized to facilitate
rehabilitation of prisoners. Thus in seeking to arrive at an
appropriate sentence, Judge Wold properly took into
account the rules governing parole eligibility. Indeed, mili-
tary judges can best perform their sentencing duties if
they are aware of the directives and policies concerning
good-conduct time, parole, eligibility for parole, retraining
programs, and the like,283

Further complicating the problems of collateral consequences is
the convening authority's power to consider these factors during his
posttrial review.284 If this information is appropriate for the conven-

2801n Griffin, the COMA nevertheless affirmed the trial court’s ruling because

the defense counsel consented to the proposed instruction concerning the effect a
punitive discharge would have on the accused's retirement benefits. Moreover, the
COMA noted that what might be labeled as a '‘collateral’’ consequence of a sentence,
is often the *'single most important"” matter to the accused and the sentencing author-
ity. Consequently, such a factor should hardly be considered collateral, but rather
directly related to the offense and the accused and therefore should be instructed on
by the military judge. Griffin, 26 M.J. at 424, Chief Judge Everett, in his concurring
opinlon, wrote that it is appropriate for members or the judge to consider the collat-
of various alternatives. [d. at 425 (Everett, J.

coencurring).

261 §ge United States v. Rosato, 32 M.J, 93 (C.M.A. 1991) (military judge erred
by denying accused important right to testify about the Air Force Correction and
Rehabilitation Squadron),

282 Vowell, supra note 64, at 97,

283 United States v. Hannan, 17 M.J. 115 (C.M.A. 1984) (the accused entered
into a pretrial agreement with the convening authority limiting confinement to one
year. The judge sentenced the accused to one year and one day so that he would be
eligible for parole within six months, Soldiers sentenced to a year or less are not
eligible for parole and, consequently, have to serve the full term less any good time
Despite the military judge's intent, appellant's complaint that he should get the bene-
fit of parole was denied by the COMA).

284MCM, supra note 13, R.C.M. 1107(b)3XBXil) (before taking action, conven-
ing authority may consider “such other matters as he deems appropriate’). See also
Hannan, 17 M.J. at 124 (staff judge advocate should discuss in his posttrial review
how parole eligibility is affected if confinement is reduced pursuant to pretrial
agreement).
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ing authority to consider in deciding whether or not to approve a
sentence, it also should be considered by the sentencing body, who
assesses the sentence in the first place. Instructing court members
not to consider these important consequences is another reason to
eliminate them from the sentencing process.

(¢} Members Create Risk of Compromise Verdicts.—Cona-
promise verdicts can occur under two different circumstances. In
the first instance, if the members cannot agree on findings, they
might agree to adjudge a lighter sentence in return for a concession
on guilt. It also can work in reverse, with the members agreeing to
acquit the accused of some charges or to convict him of a lesser
offense, with the understanding that they will impose a sentence
more severe than might otherwise be imposed for the lesser
offense.285 The significance of compromise verdicts cannot be over-
emphasized; they strike at the cornerstone of our criminal justice
system—that guilt be proven beyond a reasonable doubt.286

Although the majority of those surveyed in 1983 believed that
compromise verdicts occur only on an ‘‘infrequent basis,”"287 that
they occur at all is reason enough to eliminate a practice that
increases the risk of such verdicts.

(d) Members are Unduly Influenced by Emaotion.—All par-
ties involved in military justice share the common belief that the
sentences of military judges are more consistent because they are
not swayed by the emotional aspects of a case.288 Judges have
“‘heard it all before,”” and are not as easily impressed by argument, or
influenced by a particularly aggravated offense, as are members
seeing or hearing such evidence for the first time. This tendency of
human nature to ‘‘toughen up' after repeated exposure to certain
behavior is confirmed by the comments of two staff judge advocates
and one SOLO course attendee that members’ sentences tend to

283 §ee Report, supra note 9, at 28, 45; E.A.L., supra note 5, at 995 (discussing
jury nullification in drunk driving cases)

286 One commentator noted:

It has often been stated that in determining the defendant's guilt the jury

should focus only on the evidence before it and should nat be swayed by

the nature of the punishment which would follow a verdict of guilty.

However, when the jury is to determine the sentence in addition to the

issue of guilt or innocence, this principle Is taxed to the breaking point.

E.A L., supra note 5, at 986-97.

287 See Report, supra note 9, at 45 (contrary to general conclusion reached by
the Advisory Commission that compromise verdicts occur “infrequently’ were
responses from ail lawyer groups in the 1883 survey thet indicated compromises
“'sometimes'* occur. Survey, supra note 10, at 23.

288 Fifteen of sixty-eight staff judge advocates commented that members are
more likely to be swayed by emotion and argument of counsel in their sentencing
deliberations. Thesis Survey, supre note 4
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become more severe the longer they sit.282 Responses from defense
counsel indicate that they prefer a fresh panel as opposed to one that
is near the end of its term.290

From the defendant's perspective, the impact emotion may
have on an accused’s sentence can be positive or negative, depend-
ing on the direction in which the flames are fanned. But in the end,
Jjustice is much better served when emotion is left at the doorstep to
the deliberation room.

7. Undue Reliance on Convening Authority and Courts of Mili-
tary Review to Correct Erronecus Sentences.—

The convening authority may for any or no reason disap-
prove a legal sentence in whole or in part, mitigate the
sentence, and change a punishment to one of a different
nature as long as the severity of the punishment is not
increased 291

The respective courts of military review have similar powers of
review under Article 66, UCMJ,292

Reliance on the convening authority’s clemency powers to cor-
rect errors and mitigate sentences can be traced to the original Arti-
cles of War of 1775.298 During these early years of military justice the
convening authority was the only one who had access to evidence
about the accused that might be relevant to an appropriate sentence.

Although much of the information that was once exclusively
reserved for the convening authority's consideration is now avail-
able to the members, the convening authority still may consider
ample information that is not disclosed to the b
courts have relied on these posttrial powers of the convenmg author-

+ ity and courts of review as an excuse to continue a sentencing pro-

26914,

200]1d,

281MCM, supra note 13, R.C.M. 1107(d) (this power even extends to those
offenses that carry a mandatory punishment. Jd. R.C.M. 1107(dX2).

202JCMJ art. 66 (1984) states;

In a case referred to it, the Court of Military Review may . . . affirm only

such findings of guilty and the sentence or such part or amount of the

sentence as it finds correct in law and fact and determines, on the basis

of the entire record, should be approved. In considering the record, it

may weigh the evidence, judge the credibllity of witnesses, and deter-

mine controverted questions of fact, recognizing that the trial court saw

and heard the evidence.

203 Rollman, supra note 58, at 216,

28¢MCM, supra nate 13, R.C.M. 1107(b)X3X(BXlii) (before considering such mat-
ters, convening authority must give the accused notice and an opportunity to
respond). Id.
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cedure that exposes itself to unnecessary risks of error.285 In United
States v. Warren,29 the COMA, though noting the increased risk of
error that results from permitting mermbers to consider an accused’s
perjury during trial, felt that it was neutralized by the unique sen-
tence review available in military justice. ‘‘The convening author-
ity—who often will have been provided extensive information about
an accused—and the Court of Military Review, can grant relief by
reducing the sentence if it appears that excessive weight was given
by the sentencing authority to the accused’s mendacity. '267

The fallacy of this practice is readily apparent. The military
should not rely on the convening authority or courts of military
review to determine whether a particular sentence is appropriate or
lawful, when they never have seen nor heard the accused in person
and must rely on a written record of trial.2®8 Instead, permit the
body that is actually deliberating on the sentence to have access to at
least as much information as the body that ultimately will review
their decision. As Brigadier General Ansell noted many years ago,
““[sjurely we need not point out to a lawyer that clemency, even
when generously granted, is a poor remedy in the case of a soldier
who should not have been convicted [or sentenced) at all.’'2¢¢

Appellate review of an excessive sentence provides the
accused a woefully inadequate remedy. Many soldiers wrongfully or
excessively confined will have served their periods of confinement
by the time their case is reviewed on appeal 3% Moreover, the con-
vening authority and courts of review can do nothing to remedy the
inappropriately lenient sentence that may have a greater impact on
unit morale and discipline.301

D. The Judiciary

1. Member Sentences Provide Judges a Basis for Comparison. —
One of the arguments offered in favor of member sentencing is that

295 Two staff judge advocates surveyed listed posttrial review by the convening
authority and appellate courts as a safeguard against errant member sentences, Thesis
Survey, supra note 4.

29613 M.J. 278 (C.M.A. 1982).

2671d, at 284.

208 Byers, supra note 8, at 100,

268 Sep Brown, supra note 8, at 12,

2001n fiscal year 1990 the total time for appellate review, from the date of trial
to date of written opinion from the ACMR, averaged 217 days. In fiscal year 1991 the
average posttrial processing time was 182 days. In fiscal year 1992 the average was
201 days. The average processing time from end of trial to action by the convening
authority was 52 days in fiscal year 1990, 66 days in fiscal year 1981, and 74 days in
fiscal year 1982, Information provided by the Clerk of Court, the United States Army
Court of Military Review, 5611 Columbia Pike, Falls Church, Virginia 22041-5013.

201 See supra text accompanying note 183 (discussing effects of unduly lenient
sentence on unit morale and discipline).
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court member sentences serve as a benchmark for military judges
during their sentencing deliberations.302 However, statistics show
that member participation in sentencing is sporadic (less than one-
third)?°2 and it is widely recognized that the sentences members
adjudge often are on either the high or low end of the spectrum.
Member sentences may well be a factor for military judges to con-
sider in fashioning their sentence, but should be no more so than a
sentence reached by a fellow member of the bench,

One would hope that our military judges do not reduce what
they have otherwise determined to be an appropriate punishment
for an offense simply to encourage future accused soldiers to elect to
be sentenced by a military judge as opposed to court members. These
concerns are irrelevant to the determination of an appropriate sen-
tence in the case currently before the military judge. Eliminating the
accused soldier’s option to elect court members for sentencing will
save military judges from the temptation to consider the impact of
their sentence on future decisions concerning the sentencing forum,

2. Member Sentencing Requires Jury Instructions.—When an
accused selects members for sentencing, the military judge is placed
on the proverbial ‘‘horns of a dilemma.”” It generally is recognized
that the sentencing body needs as much information as possible to
adjudge an appropriate sentence.?%4 But members are untrained,
inexperienced and often are unable to understand and properly con-
sider much of the evidence that is relevant to sentencing. Conse-
quently, the judge is faced with either excluding otherwise relevant
evidence, or admitting it and then trying to fashion proper instruc-
tions to ensure that the evidence is properly considered by the mem-
bers.305 Although the former may result in a ‘‘cleaner’” record on

30z All groups, except appellate judges and Marlne Corps staff judge advocates,
agreed that judges may moderate their sentences to encourage soldiers to continue
requests for judge alone trials. Survey, supra note 10, at 21. Four of forty-seven staff
judges advocates surveyed felt that this was true, However, thirteen of fifteen trial
judges, the parties most affected by this observation, strongly disagreed that this
‘occurred. Thesis Survey, supra note 4.

203 See supra notes 174-75 (courts-martial statistics).

804 Sge United States v. Sauer, 15 M.J. 113, 118-17 (C.M.A. 1983) (salutary prin-
ciple that a sentencing authority should be provided with as much information as
possible)

25The Adviscry Commission to the Military Justice Act of 1983 noted as
follows:

In view of the complicated nature of sentencing, as compared ta the

determination of a fact, slguﬂcam time and effort must be expended by

the judge in

and ensuring the members proper understanding. Even then there is no

assurance that an inexperienced members [sic] can follow these instruc-

tlons without error. The possibility of error and reversal on appeal gener-

ates additional consumption of judicial and military resources.

Report, supra note 9, at 91 (minority report of Mr. Sterritt). See BENCHBOOK, supra
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appeal, it also may result in an incomplete picture for the sentencing
body. The latter option, although painting a more accurate and com-
plete picture for sentencing, also increases the risk of appellate
error.

A hotly contested presentencing hearing before members is like
walking through a minefield for the military judge. The sentencing
phase is filled with appellate landmines waiting to be tripped by the
slightest misstep of the military judge. There are few roadsigns to
guide judges through this minefield. The only instructions required
by the Manual are that the members be advised (1) of the maximum
punishment, (2) of proper deliberation procedures, (3) that they
should consider all evidence in aggravation and extenuation and
mitigation, and (4) that they are not to rely on the possibility of
mitigating action by the convening or higher authority.3%6 For-
tunately, military judges can turn to the Benchbook for guidance on
additional instructions if the need arises—such as, the effect of a
guilty plea, and explanaticn of sworn versus unsworn statements
made by the accused.?07 The judge may elect to summarize the evi-
dence in aggravation and mitigation.298 He or she alsoc may choose to
instruct members on collateral consequences, provided the accused
consents.3® Military judges venturing off the beaten path of sen-
tencing instructions, however, often find themselves challenged on
appeal 310

note 21, para. 1-2 (no standardized set of instructions can cover every situation arising
in & trial by courts-martial, Special circumstances will invariably be presented requir-
ing instructions not dealt with in Benchbook).

06 MCM, supra note 13, B.C. M. 1005(e).

207 BENCHBOOK, supra note 21, para 2-37, See supra notes 47-52 and accompany-
ing text (discussing jury instructions). The guidance contained in the Benchbook is
deficient for two reasons; (1) there is insufficient detail to help judges craft meaning-
ful instructions: (2) it is subject to being overruled since it is only a DA pamphlet. See
Vowell, supra note 64, at 95.

308 MCM, supra note 13, R.C. M. 1005(eX4) discussion: BENCHBOOK, supra note
21, para. 2-37

308 See United States v. Griffin, 25 M.J, 423 (C.M.A, 1988).

3108ge United States v. Warren, 13 M.J. 278 (C.M.A. 1982). After discussing the
complexity of determining whether an accused lied in court and its impact an the
sentence, Judge Kastl commented that ‘it is one thing to permit a trained judge to
consider an accused’s false testimony in reaching a sentence . . . but it is quite a
different matter to permit a court-martial consisting of members to do this'' In its
opinion affirming the AFCMR's decision to permit members to perform this ditficult
task, the COMA joined in Judge Kast]'s concern that "“the particular pet we welcome
today into our judicial household will not essily be housebroken.” Id. at 284, See
United States v. Below, ACM 526133 (A.F.C.M.R. 28 Oct. 1883) (sentence set aside
where military judge instructed panel to consider accused's awards and decorations
but failed to mention combat service); United States v. Kirkpatrick, 33 M.J. 132
(C.M.A. 1981) (plain error to instruct members to cansider Army policy on drugs)
Compare United States v, Chavez, 28 M.J. 691 (A.F.C.M.R. 1991) (military judge erred
by instructing on defendant’s failure to express remorse, but it was not error to
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Appellate review of jury instructions regarding rehabilitation
potential demonstrates the tightrope judges must walk with respect
to crafting their sentencing instructions. In Warren,?!! the COMA
offered the following *‘guidance’’ for judges to follow when instruet-
ing members on the effect an accused’s mendacity may have on
rehabilitation potential:

Finally, the members should be alerted that this factor
may be considered by them only insofar as they conclude
that it, along with all the other circumstances in the case,
bears on the likelihood that the accused can be rehabili-
tated. They may not mete out additional punishment for
the false testimony itself. This distinction is a real one and
it must be clearly drawn by the military judge in his
instructions and morally adhered to by the individual
members when voting on the sentence 312

Despite the COMA’s best intentions, Warren confused this area of
the law even more. The question now is, if an accused lacks reha-
bilitation potential, does that mean that his or her sentence should
be longer or that the accused should be discharged?

The COMA atternpted to clarify this issue in United States v.
Aurich®13 by holding that r ilitation potential is a mitigating fac-
tor and that lack of such potential is not an aggravating factor.314
Rather than settle the matter, Aurich simply created a new issue—
whether evidence of rehabilitation potential could be offered in the
government's case in chief on sentencing, or only in rebuttal 315 The
existing body of law on evidence of rehabilitation potential undoubt-
edly is in a complete state of confusion,

Before deciding how to instruct court members on discretion-

instruct on defer\dxmt s lack of remorse) with United States v. Holt, 33 M.J. 400
(C.M.A, 1091) accused’s T in admitting guilt Is appropri-
ate in the proper case).

a1l Warren, 13 M.J. at 286,

81214, at 286.

31331 M.J. 95 (C.M.A. 1990).

314/d. “'In other words, if an offense does not ordinarily warrant & punitive
discharge, then it would be inappropriate to award such s discharge to an accused
because he lacked ‘rehabilitation potential ** But see ¢d. at 100. (Sullivan, C.J. con-
curring in part, dissenting in part) (military tradition that commander's opinion
whether accused could be restored to his former place in unit was common measure of
rehabilitation potential in the military). It appears that Chief Judge Sullivan’s view
has prevailed, In United States v. Goodman, 33 M.J. 84 (C.M.A. 1891) the COMA
found harmless error in asking '‘Do you want . . . [the accused] back in your unit?"
and ‘Do you think he [the accused] has a place in the Army?'’ because it is self-
evident that most people have gualms about having someone in the unit or the service
who has '‘torched’ the barracks. /d. at 85,

16 See United States v. Claxton, 32 M.J, 169 (C.M.A. 1991).
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ary issues, the judge initially must decide whether instructions need
to be given. In Warren, the COMA cautioned military judges about
giving any instructions sua sponte or over defense objection.?1é Trial
Jjudges also should exercise caution regarding other curative instruc-
tions that only may serve to highlight or reinforce evidence that
members are instructed not to consider.317

Sentencing with court merbers requires instructions. Instruc-
tions require the military judge to put his or her thought process on
the record. The more the judge’s thoughts are on the record, the
more likely and easily they are challenged on appeal. Because judge
alone sentencing leaves no such paper trail, it is much less likely to
be challenged on appeal. Even when judge alone sentences are chal-
lenged, appellate courts are much more inclined to give the military
Jjudge the benefit of the doubt and presume that the judge knew the
law and properly applied it.318

E. Public Perception

A judicial system operates effectively only with public
confidence—and, naturally that trust exists only if there
also exists a belief that triers of fact act fairly.31°

On the positive side, the public sees that a soldier facing a
court-martial has the choice of being tried and sentenced by court
members or a military judge.20 That soldiers facing courts-martial
have this option is important to the general public because of the
public’s perception—right or wrong—that courts-martial are not as
fair as the state and federal criminal justice systems and that courts-
martial are more likely to punish soldiers more severely than do state
or federal judges.321

316 United States v. Warren, 13 M.J. 278, 285 n.5.

317 §ee MCM, supra note 13, MiL R. EviD. 105,

316 §ee United States v. Montgomery, 42 C.M.R. 227, 231 (C.M.A. 1970) (military
judge presumed to know and consider only relevant evidence). Compare United
States v, Donnelly, 13 M.J. 79 (C.M.A. 1082) (hearing on sentence was before military
Jjudge; under such circumstances the COMA found no prejudicial error) with United
States v. Boles, 11 M.J. 195, 188 (C.M.A. 1981) (in view of the severe sentence
adjudged in court-martial, the COMA's misgivings as to its impact on the members are
justified); compare United States v. Williams, 35 M.J. 812 (A.F.C.M.R. 1082) (expert
‘testimany of accused's *'future dangerousness,” harmless because military judge gave
it the diminished weight it deserved) with United States v. King, 36 ) 337(C.M.A,
1992) (expert testimony about pedophiles before members constituted plain error).

319 United States v. Stringer, 17 C.M.R. 122(C. M. A, 1964).

320 This choice is somewhat illusory because the accused has to forfeit his or her
right to a trial by peers to aveid being sentenced by such an untrained sentencing
authority. See supra notes 28-37 and accompanying text (regarding accused’s forum
choices).

221Qver the years, ial have e ion for being
hand-picked by the convening authority for the purpose of muudgng severe punish-
ment. Report, supra note 9, at 88, See supra note 105.
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The positive value that the public sees in giving soldiers the
choice between court members and a military judge is that soldiers
have the means to avoid being convicted and sentenced by aggres-
sive members prone to convict and impose heavy-handed sen-
tences—not because soldiers need a means to avoid being tried and
sentenced by an experienced military judge. The public perception
problem lies with court members, not with military judges. Conse-
quently, if court members are eliminated from sentencing, the need
for choice no longer would exist in the eyes of the public, because
our soldiers will have the same options as a defendant in the state or
federal system—that is, trial by judge or jury with sentencing to be
determined by a trained jurist.322

VI. Consequences of Change to Mandatory Judge Alone Sentencing

A. The Accused

With mandatory judge alone sentencing, accused soldiers no
longer would need to concern themselves with the potential sen-
tencing consequences of their decision to be tried on the merits
before the military judge or court merbers.323 Ironically, this may
result in more contested trials before members than we see today,
because accused soldiers no longer will face the fear of a severe '
sentence from members who may find them guilty.324 Although this
may reduce the savings in manpower and administrative costs origi-
nally viewed as a potential benefit from mandatory judge alone sen-
tencing, it nevertheless is a change well worth any potential addi-
tional cost. The accused'’s choice of forum will be based on the more
important and constitutionally protected issue of guilt or innocence,
as opposed to the potential severity of the sentence.

A related benefit to the accused is the realization that sen-
tences will be more consistent.325 If nothing else, this may relieve
some of the accused's pretrial anxiety. Having a better idea of the

22 Eliminating members for sentencing will not be an overnight cure for the
public's perception of the military justice system. That soldiers would have the same
procedural rights as civilian defendants and would no longer face the prospect of
being sentenced by '‘hard-charging'" court members would be a positive step.

3235ee supra notes 28-37, 170-72 and accompanying text (regarding factors
affecting forum selection).

324 Defense counsel perceive that an accused stands a better chance of acquittal
before members. Thesis Survey, supra note 4, However, this opinion often was
offered with the caveat that the nature of the charge and offense may affect the
opinion. Most defense counsel agreed that court members were easier to confuse and
more likely to return equitable acquittals,

s258urvey, supru note 10, at 22 (all members (except Navy CMR judges who
split evenly) agreed that from military judges are more
consistent in similar cases than those determined by court members),
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range within which the sentence is likely to fall may encourage
accuseds to contest charges they might otherwise plead guilty to
because they no longer need the safety net of a pretrial agreement to
protect them from the much more unpredictable sentences members
are prone to adjudge. Knowing that there is relative certainty as to
the sentence that might be adjudged also will provide counsel and
the accused firmer ground from which to enter pretrial negotiations.

The accused will benefit from being sentenced by a jurist who is
trained in law and penology.326 Even if we were to assume that
members know more about the effect of a sentence on discipline in
the community,327 several other factors enter the equation to reach
an appropriate sentence. Military judges are far more qualified to
assess these factors than lay court members. Moreover, by making
this the sole responsibility of judges they will continue to develop
these skills at an even faster pace, as they perform the sentencing
function more frequently.

One drawback for the accused is the loss of perhaps his biggest
bargaining chip in pretrial negotiations. Forty-five of the sixty-eight
staff judges advocates agreed that waiver of trial or sentencing by
members often had a significant effect on pretrial negotiations.328
Over half of the defense counsel surveyed indicated they were suc-
cessful in obtaining a better pretrial agreement for their client by
offering to waive sentencing by the members.32% But accuseds will
not necessarily have to come to the bargaining table empty handed.
The government's biggest interest in pretrial negotiations is the
guilty plea itself 330 Because accuseds may be more inclined to
demand trial on the merits before members—because they need no
longer fear the possibility of a severe sentence from members—the
government may be more inclined to enter into a favorable pretrial
agreement.

The most adverse consequence for the accused is the loss of the
option to choose the forum for sentencing that is likely to adjudge
the more lenient sentence.?3! But the accused does not have a con-

225 See supra notes 254-74 and accompanying text (discussing the training and
qualifications of military judges).

2% See supra notes 217-25 and ing text i input
from court members).

926 Thesis Survey, supra note 4.

a2 Jd, This reflects a significant change from prior defense tactics. In 1983,
defense counsel "'seldom'* offered waivers of trial or sentencing by members as an
incentive for a pretrial agreement. Survey, supra note 10, at 24

299 See Report, supra note 9, at 84.

391 Defense counsel and staff judge advocates noted that several circumstances
exist in which the accused may fare better if sentenced by members—such as man-
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stitutional right to be sentenced by members.232 Consequently, the
military does not need to continue to protect a sentencing procedure
that effectively issues the accused a silver platter on which to have
the members serve him a more lenient sentence.

Finally, the military may be overestimating the importance of
protecting the accused'’s forum options. All parties surveyed in 1983,
except defense counsel, agreed that eliminating the choice would
not deprive the accused of a substantial benefit.332

B. Government—Trial Counsel

Mandatory judge alone sentencing benefits the government in
numerous ways, The risks of appellate error?4 and command influ-
ence335would be reduced significantly. Compromise verdicts would
virtually disappear.336 Sentences would be more uniform and based
on a more complete picture of the offender.327 Finally, the accused
would no longer be able to ‘‘forum shop" for a more lenient sen-
tence 338 Without members, the rules of evidence could be fully
relaxed for both the government and defense, thereby permitting
the trial counsel to offer more relevant evidence about sentencing
without having to ‘‘pigeon hole" it to fit one of the specific catego-
ries listed in Rule for Courts-Martial 1001.

It is uncertain how mandatory judge alone sentencing will effect
the administrative burden associated with court members. On the one
hand, members' time away from regular duties will be reduced by the

slaughter, unsympathetic victim, an accused with an outstanding military record,
offenses that prompt mernbers to think to themselves *‘there but for the grace of God
g0 1" Thesis Survey, supra note 4.

332 Sge supra note 143 (discussi itutional aspects of jury

2335urvey, supre note 10, at 21, Unfortunately, the committee did not offer a
definition of what was meant by ’substantial.' Additionally, the responses became
more mixed when asked if it would ““appear' to deprive the accused of a substantial
right. A strong indication that this right is not so important is that accuseds are
‘waiving sentencing and trial by members in two of every three cases, and sentencing
by members in eight out of every ten guilty pleas. See supra notes 174-75 (statistics on
the composition of courts-martial).

594 See supra notes 188-91, 348-51 and secompanying text (diseussing the'risks
of appellate error with to court

335The counter-argument to command influence is that the remedy is not to
revamp the entire process, but to prosecute those who commit such acts. Report,
supra note 8, at 45, This argument js defective because unlawful command influence
is practically impossible to prove and is usually the result of ignorarnce as opposed to
intentional acts. See United States v. Hilow, 32 M.J. 438 (C.M.A. 1891).

308 See supra notes 285-87 and accompanying text (discussing the risks of com-
promise verdicts associated with court members).

537 See supra notes 180-85, 206-10 and accompanymg text (discussing sentence
disparity and evidentiary limi

285ce supra notes 178-79 and accompanymg text (discussing ““forum
shopping™).
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amount of time normally spent on sentencing. This may not be much
of a savings, as the members may have to be present for the merits
portion of the trial regardless. The biggest savings would be in guilty
pleas, where members would no longer be involved at all. However,
the ultimate impact may actually be more trials on the merits before
members as the accused no longer faces the prospect of a severe
sentence if convicted by a panel. But the advantage to the govern-
ment is that the accused's forum selection will be made without
undue concern over sentencing considerations.339

C. Commanders—Court Members

The most significant advantage for court members is that they
no longer will be asked to do a job they are unqualified to perform.
Although convening authorities and commanders overwhelmingly
felt that they had sufficient understanding of the principles of sen-
tencing to determine an appropriate sentence, judges and attorneys
felt otherwise.340

Although officer and enlisted court members may not be spared
the burden of court-martial duty as much as originally hoped, the
additional time spent by members deciding guilt or innocence will be
far more meaningful than that currently spent attempting to per-
form the sentencing function about which they know little.

Furthermore, the time and effort court members put into sen-
tencing often appears needlessly spent. An accused who pleads
guilty under current procedures still can demand sentencing by
members, If the accused has the benefit of a pretrial agreement with
a sentence limitation, the sentence adjudged by the members is
immaterial, except from the standpoint of the occasional accused
who happens to ‘‘beat the deal’'34! But members who sincerely
deliberate on what they perceive to be a fair and just sentence, only
to later discover that their sentence was reduced by the terms of a
pretrial agreement, are likely to feel frustrated and ponder why the
system asks them to adjudge a sentence when it has been predeter-

3320ne could argue that the current requirement that the accused be sentenced
by members to be tried on the merits by members, interferes with his or her Sixth
Amendment right to a jury trial,

3403urvey, supra note 10, at 20 (convening authorities felt that judges and
members adjudged inappropriately severe or lenient sentences everly. Judges and
counsel felt members do so more often. As for who could better adjudge an appropri-
ate sentence, only convening authorities favored members. Even defense counset felt
judges could better decide an appropriate sentence).

341 8everal defense counsel commented that sentencing before members is ideal
when the accused has a pretrial agreement, because the accused has nothing to lose in
return for the chance &t an unusually light sentence from the members. Thesis Survey,
supra note 4.
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mined by the convening authority.342 Conversely, military judges,
because they understand the system, are not likely to become as
frustrated.

Commanders also stand to benefit from more consistent results,
because they are the ones who must deal with the consequences an
unduly harsh or lenient sentence may have on morale and discipline
within the unit. Commanders will be deprived of the perceived
benefit of offering their input on the type and amount of punish-
ment necessary to maintain discipline in the military. However, the
importance of this input was not supported by the 1983 Advisory
Commission Survey. All groups agreed that mandatory judge alone
sentencing would not deprive the command of important powers.343
But convening authorities and the Army staff judge advocates did
agree that it would ‘“‘appear’’ that command authority had dimin-
ished.344 On closer scrutiny, the relative unimportance of command
input is not surprising. After all, member participation is controlled
by the accused, who selects members only when it is perceived to be
in his or her best interests.

Commanders need not worry that their input on discipline no
longer will play a role in courts-martial sentencing. Their opinions
regarding the ‘‘significant adverse impact on the mission, discipline
or efficiency of the command directly and immediately resulting
from the accused's offense’’ still can be offered by the trial counsel
during the sentencing phase of the trial.345 Trial counsel also can
include the command's opinion in the sentencing argument to the
military judge 346

Finally, the vast majority of day-to-day discipline in the military
occurs outside the courtroora, and is taken care of within the unit
through training, leadership, counseling, and the administration of
nonjudicial punishment under Article 15, UCMJ,347

942 See Byers, supra note 8, at 89, In calendar years 1965 and 1966 the Army
tried 3020 general courts-martial. 67.4% were guilty pleas. Of these guiity pleas, 80%
were entered pursuant to a pretrial agreement, thus limiting, to some degree, the
effect of the members' sentence. Of course, in those instances when the members
adjudge a sentence below that set forth in the pretrial agreement, the aceused will
reap the benefit of the lower sentence.

343 8urvey, supra note 8§, at 21,

S44]d, at 22,

343 See MCM, supra note 13, R.C.M. 1001(bX4); Report, supra note 9, at 96.

246 One potential compromise that would continue to provide members a mech-
anism to contribute their views on the effect the adjudged sentence will have on
discipline within the command is to permit the members to attach to their findings of
guilt a recommendation to the military judge that in their collective opinion, the
crime(s) committed warrant lenient or severe punishment.

347 Westmoreland, supra note 17, at 21. “‘Some individuals are corrected by
encouragement, some by exhortation, and others by criticism, How much and what
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D. The Judiciary

Military judges stand to benefit the most from mandatory judge
alone sentencing. There no longer will be a need for confusing
instructions on the procedures and purposes of sentencing.348 Fewer
instructions will reduce the number of appellate issues. Those issues
that are raised rarely will result in prejudicial error, as judges are
often presumed to have disregarded inadmissible evidence and to
have relied on only evidence properly before the court.348

Eliminating members will rid the military of the need to main-
tain artificial evidentiary procedures. Presentencing hearings no
longer would be a matter of gamesmanship between counsel arguing
whether certain evidence directly relates to the charged offense, or
is unfairly prejudicial to the accused. Defense counsel will not have
to decide whether to ‘‘open the door’’ to certain evidence, because it
always will be open under the simple rule of relevance. With judge
alone sentencing, the rules of evidence could be completely relaxed
to admit as much evidence as possible about the offense and the
offender without the fear that it will be misused or confuse the
issues.350

Access to additional information about the offense and the
offender is more important in the military than in civilian jurisdic-
tions because of the variety of punishments permissible under the
UCMJ. In addition to fines and confinement—which can be adjudged
in state and federal criminal trials—a military court-martial raust
consider the appropriateness of a punitive discharge, restriction,
hard labor without confinement, forfeiture of pay, a reduction in
grade, or a reprimand.35!

With mandatory judge alone sentencing, every court-martial
sentence would be determined by a military judge fully versed in the
collateral consequences of his decision. No longer will sentences
from members include confinement for twelve months and sixty-
eight days in a feeble atterupt to account for the administrative
consequences of a court-martial sentence.352

There will be fewer instances of unlawful command influence
because judges are better insulated from the influence of com-

type of correction is used is part of leadership. By far, most correction is done outside
the system of military justice.”

48 §eg supra notes 304-18 and accompanying text.

349 See supra text accompanying note 318,

350 See Vowell, supra note 64, at 96

381 See MCM, supra note 13, R.C.M. 1003(b).

3%2.5ee United States v. Balboa, 33 M.J. 304 (C.M.A. 1991).
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mand.353 The military judge is not rated by the convening authority,
or anyone else involved in the military justice system.33¢ Even
within the Judge Advocate General's Corps, the judiciary is treated
as a separate division.355

One further advantage of mandatory judge alone sentencing is
that sentences will be less influenced by emotion and argument of
counsel.356 Judges are jurists, trained to minimize the role emotion
may play during sentencing deliberations. Judges have ‘'seen and
heard it all before’” and are therefore less inclined to be swayed by
inflammatory arguments and heinous crimes as are members who
are usually seeing and hearing about such events for the first time.

The lone drawback to mandatory judge alone sentencing is the
loss of member sentences as a check against which military judges
can balance their sentences.357 This loss is insignificant when one
considers how few sentences are currently adjudged by members,
and that most judges state that they are not affected by this
information.358

A related concern is that military judges given exclusive control
over sentencing will abuse their discretion and adjudge unduly harsh
or severe sentences.35? In the unlikely event this should ever oceur,
the convening authority and courts of review have the authority to
grant clemency or correct what they find to be an excessively severe
sentence.26? The convening authority’s clemency power may fill the
void caused by the loss of community input from member sentenc-
ing. The convening authority can reduce any sentence he or she feels

353 8g¢ UCMJ arts. 26(c), 37 (1984); United States v. Butler 14 M.J. 72, 74
(C.M.A. 1982). But see United States v. Mabe, 33 M.J. 200 (C.M.A. 1991)

354§ Butler, 14 M.J. at 74 (C.J. Everett, concurring) (one of the two obvious
reasons an accused would want to be tried by judge alone is a *'desire to be tried by an
official who is not under the command of the convening authority who referred the
charges for trial).

355 See UCMJ art. 26 (1984); DEP'T OF ARMY, REG. 27-10, MILITARY JUSTICE, ch, 8
(25 Jan, 1990) (United States Army Trial Judiciary—Military Judge Program).

35 All parties surveyed unanimously agreed that judges are much less influ-
enced by emotion and arguments of counsel, Thesis Survey, supra note 4.

357 Seg supra notes 217-26 and ing text (di input
provided by court member sentencing).

358 Twelve of fifteen military judges stated that the sentences of members do
not affect the sentences they adjudge. Thesis Survey, supra note 4.

358 All groups surveyed in 1983, except appellate judges and Marine Corps staff
judge advocates, agreed that judges are influenced not to exceed the sentences
adjudged by members in similar cases so a5 nat to discourage requests for judge alone
trials. Survey, supra note 10, at 21.

380Canvening authorities are limited in that they cannot increase punishment
for what they perceive to be an inappropriately lenient sentence. As judges are much
mare likely to sentence within a reasonable range, chances are rare that there will be
a need for corrective action.
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is excessive, thereby communicating to the judge the command's
perspective on the amount of punishment a particular offense
WAITANts.

E. Public Perception

The code is not military jargon. The code has got to be
completely understood by the average man on the streets
of the United States of America. And so that's why I say,
and you see it in my questionnaire, that given the exigen-
cies of military service, we have to approach the daily run
of the mill American system of justice as closely as we
can,361

Mandatory judge alone sentencing undoubtedly will improve
the public’s perception of the military justice system. The public will
observe a system of military justice that continues to more closely
resemble the criminal justice system with which the vast majority of
our citizens are familiar.362

The public no longer will perceive the punishment phase of
courts-martial practice as controlled by overzealous commanders
bent on severe punishment. The public will hear about fewer cases
of disparate sentences. A closer look will reveal a sentencing pro-
cedure that permits the military judge to take a complete look at the
offender's duty performance and civilian background—tested for
reliability by our adversarial sentencing hearing3é3—prior to deliber-
ating on an appropriate sentence. The public also will see a system in
which an accused need not forfeit the right to trial by jury to avoid
being sentenced by the court-martial panel. Public approval of mili-
tary justice is critical to its overall success. Eliminating members
from the sentencing process will significantly reduce this particular
criticism of military justice.

361Report, supra note 9, at 14-15 (quoting testimony of Lieutenant General
John Galvin before the Advisory Commission to the Military Justice Act of 1983).

2S¢ supra notes 146-60 (forty-two of the fifty states have judge alone
sentencing)

363The adversarial process need not be abandoned to implement this change.
Military personnel records of an accused often contain more information than the
typical federal presentence report. The military also has the advantage of being able
o order witnesses to testify. The military also has the luxury of calling officers and
noncommissioned officers, who live and work with the accused, to offer live testi-
mony subject to cross-examination. Finally, ‘the soldier is in an environment where
all weaknesses and excesses have an opportunity to betray themselves. He is carefully
observed by his supertors—mare carefully than falls to the lot of any member of the
ordinary civil community—and alt his delinquencies and merits are recorded systerm-
atically” See Magers, supra note 8, at 67.
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VII Conclusion

Court member sentencing is a long-standing military tradition.
It has been a part of military justice since the origins of the American
military itself. When the jurisdiction of courts-martial were limited
to military offenses and other offenses directly impacting on military
discipline and readiness, and the general focus of sentencing was
simply retribution for the offense as opposed to an individualized
sentence tailored to the particular offender, there was little need for
a highly trained sentencing body, and court members were capable
of performing the task.

With the expanding jurisdiction of military courts-martial over
practically all offenses committed by a soldier, and the increasing
popularity of individualized sentences that focus on more than just
rehabilitation, the sentencing function has developed into a dras-
tically more complicated process. As the goals of sentencing expand
to include discipline, individual and general deterrence, and reha-
bilitation of the individual offender, additional information about
the accused and the crime becomes necessary for the sentencing
body to accomplish these goals. As the amount of information about
the offense and offender increases, so too does the risk that lay court
members, untrained in the laws and principles of sentencing, will
be prejudiced unduly by what they hear, or will not know how to
properly account for this information during their sentencing
deliberations.

In a vain attempt to compensate for court members’ deficien-
cies, Congress, through the UCMJ, the President, through the Man-
wual, and military appellate courts, through their published opinions,
have continually made piecemeal changes to sentencing procedures
to protect military accuseds from being sentenced unfairly by court
members who know nothing about the principles of sentencing. A
much more effective solution is to eliminate court members alto-
gether and turn over the sentencing process exclusively to military
Jjudges who are fully trained to perform this complex task.

Having risen from the status of ‘‘court judge advocate’ to “'law
officer’” and finally to *‘military judge,”’ the authority of the military
judge has grown to where the judge is now the focal point of the
military courts-martial. This heightened status of the military judge
is apparent not only in the eyes of the Congress, the President, and
the military appellate courts, who helped place them in this position,
but also in the eyes of the vast majority of soldiers who prefer to be
tried and sentenced by a military judge.

Even if the military was to disregard that all of the tangential
issues related to sentencing favor the military judge over court mem-
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THE TWILIGHT ZONE:*
POSTGOVERNMENT EMPLOYMENT
RESTRICTIONS AFFECTING RETIRED AND
FORMER DEPARTMENT OF DEFENSE
PERSONNEL

MaJoR KATHRYN STONE**

1. Introduction

The internal effects of a mutable policy are . . . calam-
itous. . . . It will be of little avail to the people that the
laws are made by men of their own choice, if the laws be
so voluminous that they cannot be read, or so incoherent
that they cannot be understood; if they be . . . revised
before they are promulgated, or undergo such incessant
changes that no man who knows what the law is today can
guess what it will be tomorrow. . . . [Hlow can that be a
rule, which is little known and less fixed?!

A United States Army colonel visits an installation ethics coun-
selor? (counselor), wanting advice on the ethics laws that will affect

* The Twilight Zone was a popular television show in the 1960s. The author of
many of the stories in the show, Rod Serling, defined the '‘twilight zone'' as *‘[a]
middle ground between light and shadow, . . . a place between the pit of man's fears
and the summit of his knowledge.” A typical story would highlight ordinary people
who found themselves in another dimension of sight, mind, and sound involving
“'extraordinary circumstances dealing with problems of their own or fate's making."'
Carol Serling, Introduction: Breaching the Barriers, in JOURNEYS TO THE TWILIGHT ZONE
7 (Carol Serling ed., 1883).

++ Judge Advocate General's Corps, United States Army. Presently assigned as
Command Judge Advocate, Special Operations Command South, Panama. From 1889
through 1992, the author served as an Ethics Attorney in the Office of The Judge
Advocate General, United States Army, Pentagon, first in the Administrative Law
Division, and then in the Standards of Conduct Office when it was created in 1990,
This article is based on a written dissertation that the author submitted to satisfy, in
part, the Master of Laws degree requirements for the 41st Judge Advocate Officer
Graduate Course.

1THE FEDERALIST No, 62, at 317 (James Madison) (Bantam Classic ed., 1982). The
author gratefully acknowledges Sharon A. Donaldson for the idea for this quotation;
See Sharon A, Donaldson, Section Siz of the Office of Federal Procurement Policy Act
Amendments of 1988: A New Ethical Standard in Government Contracting?, 20 CUMB.
L. Rev. 421, 446 n.120 (1989-1990).

2Each Department of Defense (DOD) component—that is, military department,
such as Department of the Army, Department of the Navy—has a Designated Agency
Ethics Official (DAEQ), who is for and ion of
all aspects of the military department’s ethics program, The DAEO appoints ethics
counselors and delegates to them written authority to provide ethics advice to depart-
ment employees. Department of Defense 5500.7-R, Joint Ethics Regulation (JER),

67
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him after he retires in a few months. The colonel informs the coun-
selor that for the last two years, he has not served as a contracting
officer or representative thereof and did not, in his opinion, serve as
a procurement official. The colonel intends to seek postgovernment
employment with several defense contractors with whom he works
as a liaison officer on various Army contracts. On further question-
ing, the counselor discovers that the colonel routinely exercised
decisionmaking authority over two major defense systems, and
reviewed and approved the statements of work for several procure-
ments. The colonel's colleagues advised him to speak with an ethics
counselor before seeking postgovernment employment. What should
the ethics counselor’s advice be?

Ethics counselors encounter this type of scenario on a daily
basis; it is particularly acute at contracting commands and installa-
tions, and at the Pentagon.? Department of Defense (DOD) regula-
tions require DOD personnel to consult a DOD component legal coun-
sel or, if appropriate, the DOD component's Designated Agency
Ethics Official (DAEQ) *‘[i])f the propriety of a proposed action or
decision is in question because it may be contrary to law or regula-
tion.””4 Executive Branch regulations encourage employees to seek
the advice of their agency DAEOs when they have questions regard-
ing standards of conduct.5

No easy answer exists to the question: ‘‘What should the ethics
counselor’s advice be?"’ Department of Defense officials, especially
military officers, are subject to complex and confusing postgovern-
ment employment restrictions. Accordingly, postgovernment
employment ethics counseling is fraught with danger. Some of the

Aug. 30, 1893, paras, 1-214, 1-401(b), and 1-413. The JER, issued under the author-
ity of DOD Directive 5500.7, Standards of Conduct, August 30, 1983, prescribes stan-
dards of conduct required of all DOD employees.

3The author encountered this and other similar type scenarios dozens of times
during a three-year assignment in the Office of The Judge Advocate General (OTJAG),
Headquarters, Department of the Army (HQDA). Until July 1991, standards of con-
duct (ethics) and postgovernment employment issues pertaining to Army personnel
that rose to the HQDA level were handled in the Administrative Law Division,
OTJAG, HQDA. Pursuant to Secretary of the Army approval, a new legal office was
created to handle these issues, and became operational in July 1991 as the Standards
of Conduct Office, Department of the Army (DA 80CO). Standards of Conduct Office
attorneys provide ethics advice, counseling, and training to the HQDA staff and its
field operating agencies, and assist Army ethics counselors worldwide in their coun-
seling and training efforts

4Standards of Conduct, 32 C.F.R. § 40.4(2)3)(1992)

35 C.FR. § 2635.107(b). These i further prohibit disci ¥ action
for violating these regulations against an employee who '‘has engaged in conduct in
good faith reliance upon the advice of an agency ethics official.” /d. Although reliance
on an ethics counselor's advice will not protect a DOD official from prosecution for
violating a criminal stature, these regulations point out that such reliance "is a factor
that may be taken into account by the Department of Justice.” Jd.
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postgovernment employment Jaws apply only to retired military offi-
cers;8 others apply to former procurement personnel;? and still
others apply to former and retired officers and employees govern-
ment-wide.?

If the foregoing paragraph is confusing, the reader is experienc-
ing a normal reaction on entering the twilight zone of postgovern-
ment employment conflict of interest laws. The five redundant con-
flict of interest laws addressed in this article are obscure, confusing,
overlapping, often unnecessary, and difficult to explain.

Although other ethics laws affect present and former DOD offi-
cials, they are beyond the scope of this article.? Instead, this article
will examine the five postgovernment employment laws and propose
that Congress repeal four of them because they are no longer neces-
sary to achieve the congressional goal of safeguarding the integrity
of the DOD procurement program. Section II of this article provides a
brief overview of these five laws. Section III examines the history
and government-wide application of 18 U.8.C. § 207 (restrictions on
former officers, employees, and elected officials of the executive
and legislative branches), which sufficiently protects the DOD pro-
curement program from postgovernment employment conflicts of
interest. Section IV examines the history of the remaining four post-
government employment laws and argues for their repeal. Section V
concludes the article.

1I. Entering the Twilight Zone: Postgovernment Employment
Restrictions

The first rudiments of morality, broached by skillful poli-
ticians, to render men useful to each other as well as

8See, .9., 18 U.S,C. § 281; 37 U.8.C. § 801(b) (retired regular military officers).

"See, e.g., 41 U.S.C. § 423(f); 10 US.C. § 2397 (which only applies to DOD
personnel).

8See, e.g., 18 U.8.C. § 207,

“For the sake of completeness in this area, ethics counselors should be alert to
these additional laws because many of them subject the violator to substantial penal-
ties. These ethics laws include: 18 U.S.C. § 209 (receiving compensation from a pri-
vate source for government work); 18 U.S.C. §§ 203 and 205 (acting for an outside
interest in certain dealings with the government); 18 U.S.C. § 285 (unauthorized use
of documents relating to claims from or by the government); 50 U.S.C. § 783

of classifled jon); 18 U.8.C. § 1906 (unauthorized

of confident jon); 2nd U.S. Const. art, 1, § 9 (unauthorized
acceptance, by any person holding any office of profit or trust in the federal govern-
ment, of any present, emolument, office or title, from any king, prince, or foreign
state, including all retired military personnel). For an excellent article on the duties of
ethics counselors and the dangers inherent in counseling prospective retirees, see
Alan K. Hahn, United States v. Hedges: Pitfalls in Counseling Prospective Ratérees

garding Jor ARy Law,, May 1991, at 16.
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tractable, were chiefly contrived that the ambitious might
reap the more benefit from and govern vast numbers of
them with the greatest ease and security.10

A. Purpose of the Twilight Zone

Since the American Civil War, Congress has enacted several
statutes that address conflicts of interest in federal agency procure-
ments. Some of these laws imposed government-wide, postgovern-
ment employment restrictions, while others imposed employment
restrictions only on DOD personnel. In many cases these ‘‘DOD-
unigue'' laws overlapped with restrictions imposed by the govern-
ment-wide statutes.}! Regardless of their applications, however,
they shared the purpose of protecting the integrity of the govern-
ment's procurement process. Congress attempted to prohibit bidders
and offerors for a federal agency procurement from gaining unfair
competitive advantages by using improper influence or
unauthorized access to procurement-sensitive information.12

TUnfortunately, these individual laws also have contributed a
measure of uncertainty and complexity te the postgovernment
employment conflicts of interest laws. This result is not surprising.
Congress did not adopt these statutes as a package, but enacted
them one at a time in response to existing evils that also were impor-
tant political issues.!3 The executive branch ethics program, and in
particular the DOD’s ethics program, is ‘‘encumbered by a complex,
multitiered system of statutory restrictions” that make effective
ethics training and counseling difficult to provide.!4 With this foun-
dation, let us briefly consider these statutory restrictions.

B. Overview of the Five Statutes in the Twilight Zone

1. Government-Wide Postgovernment Employment Restric-
tions.—Title 18, United States Code, § 207, applies to former or
retired officers or employees of the executive or legislative
branches. It sets forth six substantive prohibitions restricting certain
postgovernment employment activities of these individuals, with
additional restrictions on certain ‘‘senior-level’’ personnel. Only two

10 BERNARD DE MANDEVILLE, A INQUIRY INTO THE ORIGIN OF MORAL VIRTUE (1728),

11 STAFF OF SUBCOMM. No, 5, HOUSE COMM. OX THE JUDICIARY, 85TH CoNG., 20 SEss.,
REPORT ON CONFLICT OF INTEREST LEGISLATION, pts. 1 and 11, at 2 (Comm. Print 1958)

12136 Cong. REC. 88522-03, 88544 (dally ed. June 21, 1890).

13H.R. Rep. No. 748, 87th Cong., Lst Sess. 2 (1961). See also President’s Message
to Congress Relative to Ethical Conduct in the Government, H.R, Doc, No. 145, 87th
Cong., 1st Sess. (Apr. 27, 1961), reprinted in 1861 U.S.C.C.A.N. 1141, 1143.

14136 CoNG. REC., supra note 12, at S8544. See infra Appendix A (a brief
summary of the postgovernment employment statutes addressed in this article).
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of these substantive prohibitions, § 207(a) and § 207(c), are relevant
to this discussion.

Subsection 207(a)(1) prohibits former officers and employees
from communicating with, or appearing before, United States
employees on behalf of someone else, if they intend to influence
those United States employees regarding a particular matter in
‘which such former officers or employees participated personally and
substantially while employed by the government .15 For such repre-
sentation to be prohibited, the United States must be a party to, or
have a direct and substantial interest in, that same particular mat-
ter.18 This is a lifetime bar.

Subsection 207(a)(2) imposes the same representational limita-
tions as subsection (a)(1), except that the restriction lasts only for
two years after government service terminates. In addition, subsec-
tion (a)(2) applies only to particular matters that actually were pend-
ing under the individuals' official responsibilities during their last
year of government service, rather than matters in which they par-
ticipated personally and substantially, 17

15The pertinent part of subsection 207(a)1) provides:

Any person who Is an officer or employee . . . of the executive branch
*, and who, after the termination of his or her service or employment

. .., knowingly makes, with the intent to influence, any communication

to or appearance before any officer or employee of any department,

agency, court, or court-martial . . ., on behalf of any other person

(except the United States . . . )in connection with a particular matter—

(A) In which the United States . . . is a party or has a direct and
substantial interest,

(B) in which the person and
as such officer or employee, and

(C) which involved a specific party or specific parties at the time of
such participation
shall be punished as provided in section 2186 of this title.

18 U.S.C. § 207(a)1) (1992) (emphasis added).
181d.
17The pertinent part of subsection 207(a)2) provides:
Any person subject to the restrictions contained in paragraph (1) who,
within 2 years after the termination of his or her service or employment
with the United States . . . , knowingly makes, with the intent to influ-
ence, any commumication to or appearance before any officer or
employee of any depertment, agency, court, or court-martial . . . , on
behalf of any other person (except the United States . . . ), in connection
with a particular matter—

(A) in which the United States . . . is a party or has a direct and
substantial interest,

(B) which such person knows or reasonably should know was actu-
ally pending under his or her official responsibility as such officer or
employee within a period of 1 year before the termiation of his or her
service or employment . . . , and
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Subsection 207(c) prohibits, for one year after leaving govern-
ment service, certain former senior-level officers and employees
from seeking official action by communicating with, or appearing
before, an employee of their former agencies on behalf of somecne
else.1®

The remaining four statutes!® are directed specifically at the
conduct of former or current government personnel involved in pro-
curement-related activities. These four statutes became unneces-
sary by the enactment of the Ethics Reform Act of 1989.20

2. Procurement Integrity Act Restrictions.—Title 41, United
States Code, § 423,2! prohibits a procurement official?? from seeking

(C) which invalved a specific party or specific parties at the time it
was so pending,
shall be punished as provided in section 216 of this title.

id. § 207(aX2) (1992) (emphasis added).
19The pertinent part of subsection 207(c) provides:
{1} In addition to the restrictions set forth in subsections (a) and
(b), any person who is an officer or employee . .. of the executive
branch of the United States . . . , who is referred to in paragraph (2), and
who, within 1 year after the termination of his or her service or employ-
ment as such officer or employee, knowingly makes, with the intent to
influence, any communication to or appearance before any officer or
employee of the department or agency in which such person served
within 1 year before such termination, on behalf of any other person
(except the United States), in connection with any matter on which such
person seeks official action by any officer ar employee of such depart-
ment or agency shall be punished as provided in section 216 of this title.
(2)(A) Paragraph (1) shall apply to a person (other than a person
subject to the restrictions of subsection (d))—
(i) employed at a rate of pay specified in or fixed according
to subchapter II of chapter 53 of title 5,
(i) employed in a position which is not referred to in clause
(i) and for which the basic rate of pay . . . , is equal to or greater than the
rate of basic pay payable for level V of the Executive Schedule,
(iii) appointed by the President to a position under section
105(a}(2)B) of title 3 or by the Vice President to a position under section
106(a)(1XB) of title 3, or
(iv) employed in a position which is held by an active duty
commissioned officer of the uniformed services who is serving in a grade
or rank for which the pay grade . . . is pay grade O-7 or above
Id. § 207(c) (1992) (emphasis added)

1910 US.C. § 2307-2397c; 18 US.C. § 281; 37 U.S.C. § 80l(b); 41 U.S.C. §
423(f).

29Ethics Reform Act of 1989, Pub. L. No. 101-184, §§ 101(a), 102, 103 Stat.
1718, 1717-18, 1724 (1889} (codified as amended at 18 U.S.C. § 207(c) (West Supp.
1990) (effective Jan. 1, 1991).

21 The pertinent part of subsection 423(b) provides:

During the conduct of any Federal agency procurement of property or

services, no procurement official of such agency shall knowingly—

{1) solicit or accept, directly or indirectly, any pramise of future
employment or business opportunity from, or engage, directly or indi-
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employment with a competing contractor23 during the conduct of a
procurement.24 It also prohibits a former procurement official from
participating, on behalf of a competing contractor, in the perfor-
mance of the contract resulting from such procurement, or from
participating in any negotiations leading to the award or modifica-
tion of any contract for such procurement.25 These prohibitions last

rectly, in any discussion of future employment or business with, any

officer, employee, agent, ol of a

contractor, except as provided in subsection (c)
41 US.C. § 423(bX1) (1992); see infra note 216 for pemnem part of id. § 423(c)
(recusals).

22 A procurement official is one who and
the conduct of a procurement prior to award. The pertinent pan of subsecnon
423(p)(3)(A) provides:

rm '‘procurement official’’ means, with respect to any procure-

ment (lncludmg the modification or extension of a contract), any civilian

or military official or employee of an agency who has participated per-

sonally and substantially in any of the following, as defined in imple-

menting regulations:

(i) The drafting of 2 specificati for that
(il) The review and approval of a specification developed for that
procurement.

(iil} The preparation or issuance of a procurement solicitation in
that proeurement
(iv) The evaluation of bids or proposals for that procurement.
(v) The selection of sources for that procurement.
(vi) The conduct of negotiations in the procurement.
(vif) The review and approval of the award, modification, or
extension of a contract in that procurement.
(viii) Such other specific procurement actions as may be specified
in implementing regulations.
41U.8.C. § 423(pX3XA)(1992).
233ubsection 423(pY2) defines a '‘competing contractor” as follows:
The term “competing contractor”’, with respect to any procurement
(including any using other than
procedures) of property or services, means any entity that is, or is rea-
sonably likely to become, a competitor for or recipient of a contract or
under such and includes any other person
acting on behalf of such an entity.
Ia, § 423(pX2) (1892).
24 Subsection 423(p)(1) defines the term ‘during the conduct of a procurement"
as follows:
The term '‘during the conduct of any Federal agency procurement of
property or servlces" means the period begmmng on the earliest spe-
cified date, under on which an
authcmed omcm orders or requests an muon described in clauses
{i)-(vill) of paragraph (3KA), and concluding with the award, modifica-
tion, or extension of & contract, and includes the evaluation of bids or
proposals, selection of sources, and conduct of negotiations.
1d. § 423(pX1) (1992); see supra note 22 (clauses (i){viii) of 41 U.8.C. § 423(3)(A)).
25The pertinent part of subsection 423(f) 1) provides:
No individual who, while serving as an officer or employee of the Gov-
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for two years after the former procurement official’s last involve-
ment in a procurement 26

3. Post-Government Employment Restrictions Unique to the
DOD.—Four sections of Title 10, United States Code, are directed at
DOD personnel and their potential or actual employments with
defense contractors.

Section 2397 requires certain former military officers and DOD
civilian employees to file reports with the DOD if they are employed
by major defense contractors, at an annual pay rate of at least
$25,000, within two years after separating from the DOD.27

Section 2397a imposes recusal requirements on certain military
officers and DOD civilian employees who performed procurement
functions on defense contracts, and who contact, or are contacted
regarding postgovernment employment by, the defense contractors
to whom the contracts were awarded. Unless the affected individ-
uals reject initial unsolicited employment overtures, they must file

ernment or member of the Armed Forces, was a procurement official
with respect to a particular procurement may knowingly—
(A) participate in any manner, as an officer, employee, agent, or
representative of a competing contractor, in any negotiations leading to
the award, modification, or extension of a contract for such
procurement
Id. § 423(£) (1992). Note that under this statute, an enlisted member or noncommis-
sioned officer of the armed forces may be a procurement official, because the statute
uses the word “‘member'’ rather than '“officer or employee™ of the armed forces.

28 1d.

27The pertinent part of section 2387(bX(2) provides:

(A) If 2 person to whom this subsection applies [military officers at
pay grade O-4 or above, and civilian employees at pay grade level GS-13
or above] (i} was employed by, or served as a consultant or otherwise to,
adefense contractor at any time during a year at an annual pay rate of at
least $25,000 and the defense contractor was awarded contracts by the
Department of Defense during the preceding year that totaled at least
$10,000,000, and (il) within the two- yenr period ending on the day
‘Defore the person began the
person served on active duty or was a cmmn employee for the Depan
ment, the person shall file a report with the Secretary of Defense in such
manner and form as the Secretary may prescribe. The person shall file
the report not later than ¢0 days after the date on which the person
began the employment or consulting relationship,

(B) The person shall file an additional report each time, during the
two-year period beginning on the date the active duty or civillan employ-
ment with the Department terminated, that the person's job with the
defense con(racmr significantly changes or the person commences an

with another defense contractor
under the condmcns described in the first sentence. A person required to
file an additional report under this subparagraph shall file the report
within 30 days after the date of the change or the date the employment
or consulting relationship commences, as the case may be.

10U.8.C. 2397(b)(2)(1992). See also 10 U.8.C. 2397(cX2) (1892).
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written reports of the contacts and disqualify themselves from fur-
ther participation in official matters affecting those defense contrac-
tors for any periods of time during which the individuals have not
rejected the employment opportunities.28

Section 2397b prohibits certain former military officers and
DOD civilian employees from receiving compensation from major
defense contractors for two years after separating from the DOD if,
during a majority of their working days during their last two years of
government service, they performed procurement functions (a) at
contractors’ plants that served as their principal locations of work
on those procurements, or (b) relating to major weapons systems
that involved decisionmaking responsibilities. This prohibition also
applies to former general and flag officers and Senior Executive
Service (S8ES) personnel who served as primary United States repre-
sentatives in negotiating contracts or claim settlements over $10
million during their last two years of government service.29

28 The pertinent part of the subsection 2397a(b) provides:

(1) 1f a covered defense official [milltary officers at pay grade level
0-4 or above, civilian employees at pay grade level GS-11 or above] who
has partici in the pe: f function in con-
nection with a contract awarded by the Department of Defense contacts,
or is contacted by, the defense contractor to wham the contract was
awarded (or an agent of such contractor) regarding future employraent
opportunities for the official with the defense contractor, the official
{except as provided in paragraph (2)) shall—

(A) promptly report the contact to the official's supervisor
and to the designated agency ethics official (or his designee) of the
agency in which the covered defense official is employed; and

(B) for any perlod for which future employment oppor-
tunitles for the covered defense official have not been rejected by either
the covered defense official or the defense contractor, disquallfy himself
from all participation in the performance of procurement functions relat-
ing to contracts of the defense contractor.

(2) A covered defense official is not required to report the first
contact with a defense contractor under paragraph (1YA) or to disqualify
himself under paragraph (1XB) if the defense official terminates the con-
tact immediately. However, if an additional contact of the same or a
similar nature is made by or with the defense contractor, the covered
defense official shall report (as provided in paragraph (1)) the contact
and all contacts of the same or a similar nature made by or with the
defense contractor during the 90-day period ending on the date the addi-
tional contact is made,

Id. § 2397a(b) {1992).
2¢The pertinent part of subsection 2397b{a)1) provides:

[A] person who is a former officer or emplayee of the Department of
Defense or & former or retired member of the armed forces [these per-
sons are defined in subsection (cX1) as former military officers at pay
grade level 0-4 or above, and former clvilian employees at pay grade
level GS-13 or above] may not accept compensation from a contractar
during the two-year period beginning on the date of such person’s sepa-
ration from service in the Department of Defense if~

(A) on & majority of the person's working days during the two-year
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Section 2387c requires major defense contractors to submit
annual reports to the Secretary of Defense identifying all former or
retired DOD officers and employees who received compensation
from those contractors within two years after separating from the
DOD. These contractor reports contain information similar to that
reported by former officers and employees under § 2397.30

4. Two-Year Military Selling Statute.—Title 18, United States
Code, § 281(a), imposes a two-year prohibition on retired military
officers selling anything, on behalf of someone else, to their former
military departments.3! Subsection 281(b) prohibits these retired

period ending on the date of such person’s separation from service in the
Department of Defense, the person performed a procurement function
(relating to a contract of the Department of Defense) at a site or plant
that is owned or operated by the contractor and that was the principal
location of such person’s performance of that procurement functian;

(B) the person performed, on a majority of the person's working
days during such two-year period, procurement functions relating to &
major defense system and, in the performance of such functions, partici-
pated personally and substantially, and in a manner involving decision-
making responsibilities, with respect to a contract for that system
through contact with the contractor; or

(C) during such two-year period the person [this person is defined
in subsection (¢)2) as a military officer at pay grade level O-7 or above,
and a DOD civilian employee at the pay grade level for Senior Executive
Service or above] acted as one of the primary representatives of the
United States—

(i} in the negotiation of a Department of Defense contract in
an amount in excess of $10,000,000 with the contractor; or

(ii) in the ofa of an claim
of the contractor in an amount in excess of $10,000,000 under a Depart-
ment of Defense contract.

Id. § 2397b(2X1) (1992).

07d, § 2397c(bX1XA)-(B})(1992).
1 The pertinent part of section 281 provides:

(aK1) A retired officer of the Armed Forces who, while not on
active duty and within two years after release from active duty, directly
or indirectly receives (or agrees to receive) any compensation for repre-
sentation of any person in the sale of anything to the United States
through the military department in which the officer is retired (in the
case of an officer of the Army, Navy, Air Force, or Marine Corps) or
through the Department of Transportation (in the case of an officer of
the Coast Guard) shall be fined under this title or imprisoned not more
than two years, or both,

(b) A retired officer of the Armed Forces who, while not on active
duty and within two years after release from active duty, acts as agent or
attorney for prosecuting or assisting in the prosecution of any claim
against the United States—

(1) involving the military department in which the officer is
retired ot

(2) involving any subject matter with which the officer was
directly connected while in an active-duty status;
shall be fined under this title or imprisoned not more than cne year, or

18U.8.C. § 281(a){b) (1992)
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officers, for the same two-year period, from prosecuting any claim
against the United States that involves their former military depart-
ments or any subject matter with which the retired officers were
directly connected while on active duty.32 Section 281 subjects viola-
tors to criminal sanctions.

5. Three-Year Military Selling Statute.—Title 37, United States
Code, subsection 801(b), is the civil companion to 18 U.8,C. § 281.
Subsection 801(b) provides for the loss of retired pay if, within three
years after regular officers of the uniformed services retire, they sell
goods (but not services), for themselves or others, to any of the
uniformed services: the DOD, Coast Guard, Public Health Service, or
National Oceanic and Atmospheric Administration.33

One additional statute is important to postgovernment employ-
ment. Even though it does not impose restrictions on postgovern-
ment employment, 18 U.8.C. § 208(a) restricts the activities of
government employees who seek postgovernment employment.
Specifically, this statute prohibits executive branch officers or
employees from partictpating in matters affecting the financial inter-
ests of any person with whom the officers or employees are negotiat-
ing for, or have an arrangement concerning, future employment. For
example, any officers who participate in agency procurements must
disqualify themselves from any further participation in that procure-
ment if they want to negotiate for employment with contractors
competing for that procurement.34 Both the Department of Justice

%2ld.
39The statute provides:
Payment may not be made from any appropriation, for a period of three
years after his name is placed on that list, to an officer on a retired list of
the Regular Army, the Regular Navy, the Regular Air Force, the Regular
Marine Corps, the Regular Coast Guard, the National Oceanic and Atmos-
pheric Administration, the Public Health Service, who is engaged for
himself or others in selling, or contracting or negotiating to sell, supplies
or war materials to an agency of the Department of Defense, the Coast
Guard, the National Oceanic and Atmospheric Administration, or the
Public Health Service,
37T .8.C. 801(b) (1992)

34The pertinent part of subsection 208(a) provides:
Except as permitted by subsection (b) hereof, whoever, being an officer
or employee of the executive branch of the United States Government
PN i officer
or employee, through decision, approval, disapproval, recommendation,
the rendering of advice, investigation, or otherwise, in a judicial or other
procseding, application, request for a ruling or other determination, con-
tract, claim, controversy, charge, accusation, arrest, or other partlcular
matter in which, to his knowledge, he, his spouse, minor child, general
partner, organization in which he is serving as an officer, director,
trustee, general partner or employee, or any person or organization with
whom he is iating or has any ing prosp:

hes a financial t—Shall be subject to the penalties
set forth in section 216 of this title.

18 U.8.C. § 208(a) (1092).
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(DOJ) and Office of Government Ethics (OGE)? consider ‘‘the uni-
lateral submission of a resume to a competing contractor’’ (conduct
short of ‘‘negotiating’’) as conduct that requires officers to dis-
qualify themselves from further involvement in a procurement.38

C. The Twilight Zone Itself

Ethics counselors have recognized that the four statutes dis-
cussed above in subparagraphs B.2 through B.5 are duplicative in
purpose of the restrictions that 18 U.8.C. § 207 and 18 U.5.C. § 208—
the two general conflict of interest statutes—impose.37 This overlap
is harmful in two respects. First, it creates considerable confusion
for former DOD personnel who must abide by the restrictions, but
who run the risk of criminal, civil, and administrative penalties if
they fail to do so. Second, it imposes a tremendous administrative
burden on the DOD ethics program, which not only must keep track
of all the required reports but also must develop programs to train,
counsel, and guide a variety of affected officials through five sets of
multilayered and interlocking restrictions.

The duplicative purpose of these four statutes makes them ripe
for repeal. They serve no valuable purpose and have succeeded only
in imposing complex, unnecessary restrictions on a select group of
DOD personnel. These four statutes attempt to prohibit conduct that
already is sufficiently proscribed by 18 U.8.C. § 207 and 18 U.8.C.
§208.

An additional, more compelling reason to repeal these four stat-
utes stems from the passage of the Ethics Reform Act of 1989.38
Congress passed this Act in the wake of the most recent executive
and legislative reviews of the conflict of interest statutes that apply
to all three branches of the federal government.3? One result of this
review was that Congress significantly amended 18 U.8.C, § 207 to

35The Ethics in Government Act of 1878, Pub. L. No. 95-521, 92 Stat. 1824
(1878), established the OGE within the Office of Personnel Management (OPM). The
OGE gained separate agency status on October 1, 1889, when Congress enacted the
Office of Government Ethics Reauthorization Act, Pub. L. No. 100-598, 1988
TU.8.C.C.AN, (102 Stat,) 3031, The OGE is charged by the Ethics in Government Act
with providing overall direction for executive branch policies designed to prevent
conflicts of interest and help ensure high ethical standards on the part of agency
officers and employees. Pursuant to the Ethics Reform Act of 1989 (as revised by the
technical amendments of May 4, 1990, Pub. L. No. 101-280), the OGE is the supervis-
ing ethics office for the executive branch. 5 C.F.R. § 2600.101 (1892); see supra note
20.

56136 Cong. REC., supra note 12, at 585486,

37This statement is based on the author's experience in working with other
DOD ethics counselors.

23 See supra note 20. See also text accompanying notes 97-109.

32136 CoNg. REC., supra note 12, at 88545,



1993] POSTGOV'T EMPLOYMENT RESTRICTIONS 79

make it the ‘‘single, comprehensive, postemployment statute appli-
cable to executive and legislative branch personnel who leave gov-
ernment service.''4® A congressional analysis of a subsequent re-
form bill also acknowledged that § 207's new purpose as the single
postemployment statute for the executive branch will remain
“‘thwarted"” as long as these four unnecessary statutes—three of
which apply exclusively to DOD officials—remain on the books.41

In light of the amendments to 18 U.S.C. § 207 made by the
Ethics Reform Act of 1989, and the arguments in favor of repealing
the four statutes, a review of § 207’s evolution is appropriate.

1II. The Evolution of Postgovernment Employment Restrictions
Imposed By 18 U.8.C. § 207

Morality is the best of all devices for leading mankind by
the nose.42

A. In the Beginning Darkness Was Upon the Face of the Deep

That today's postgovernment employment laws are confusing
and overlapping is nothing new. Soon after taking office, President
John F. Kennedy appointed an Advisory Panel on Ethics and Conflict
of Interest in Government to study conflict of interest laws and
propose appropriate legislation to ensure high ethical standards in
the federal government.43 Congressional investigations into conflict
of interest cases in the executive branch prompted much of Presi-
dent Kennedy's interest in these laws. The public increasingly per-
ceived that existing conflict of interest laws were confusing, inade-
quate for the modern business world, and a hindrance to the
government.44

On April 27, 1961, President Kennedy transmitted a special
message to Congress concerning ethical conduct in government. In
his message, President Kennedy noted that some of the conflict of
interest laws were enacted before 1873; all were enacted without
coordinaticn with any of the others; and no two of them used uni-

@,

g,

2F.W. NIET25CHE, THE ANTICHRIST, XLIV.

45, Rer. No. 2213, 87th Cong., 2d Sess. 2 (1062), reprinted in 1962
T.S.C.C.AN. 3852

“H.R. Rer. No. 748, 87th Cong., 1st Sess. (1961). See aiso Brief for Lawrence H.
Crandon at Appendix B, United States v. Boeing Co., 845 F.2d 476 (4th Cir) (No. 88~
931), rev'd, 484 U S, 152 (1990) (providing more detail on the history of congressional
and public concern in this area)



80 MILITARY LAW REVIEW [Vol. 142

form terminology. President Kennedy complained about the overlap
and inconsistency among the statutes, and pointed out the
following:

The ultimate answer to ethical problems in Government is
honest people in a good ethical environment, No web of
statute or regulation, however intricately conceived, can
hope to deal with the myriad possible challenges to a
man’s integrity. . . . Nevertheless formal regulation is
required—regulation which can lay down clear guide-
lines . . . and set a general ethical tone for the conduct of
public business.

Criminal statutes and Presidential orders, no matter
how carefully conceived or meticulously drafted, cannot
hope to deal effectively with every problem of ethical
behavior of conflict of interest. Problems arise in infinite
variation, . . .

Although . . . regulation is essential, it cannot be
allowed to dissolve into a welter of conflicting and hap-
hazard rules and principles throughout the Government,
Regulation of ethical conduct must be coordinated in
order to insure that all employees are held to the same
general standards of conduct.45

In his message to Congress, President Kennedy attached a pro-
posed bill to revise the conflict of interest laws. Several similar bills
also were introduced in the House of Representatives.46 Their
shared purpose was two-fold: (1) to simplify and strengthen the con-
flict laws then in effect, and (2) to facilitate the government’s
recruitment of part-time employees possessing specialized knowl-
edge and skills without weakening the government's protection
against unethical conduct 47

On June 1 and 2, 1961, the Antitrust Subcommittee of the
House Committee on the Judiciary held hearings on these bills,
which resulted in a new bill—H.R. 8140—that passed the House on
August 7, 1961.48 The Senate Committee on the Judiciary held hear-

45 PRESIDENT'S MESSAGE TO CONGRESS RELATIVE TO ETHICAL CONDUCT IN THE GOVERN-
MENT, H.R. Doc. Na. 145, 87th Cong., 1st Sess. (1861), reprinted in 1961 U.8.C.C.A.N.
1141

463, REP. No, 2213, supra note 43 (S8enate report discusses the legislartive history
of the House bills),

471d,

#d.
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ings on this bill on June 21, 1962, and supported its enactment.® The
bill eventually became known as the Bribery, Graft and Conflicts of
Interest Act of 1962.50

B. Then There Was Light, and the Light Was Good

The Bribery, Graft and Conflicts of Interest Act of 1962
affected two conflict of interest statutes that applied to government
officers or employees5! who represented others in transactions with
the government during the two-year period after their government
employment terminated: 5 U.8.C. § 99 (former officers or employees
not to prosecute claims in departments), and 18 U.S.C. § 284 (former
officers and employees disqualified in matters connected with for-
mer duties).52 The 1962 Act covered, among other things, the subject
of postgovernment eraployment activities of former government
officers or employees in one new section, 18 U.8.C. § 207.53 In creat-
ing § 207, the Act repealed both 5 U.8.C. § 99 and 18 U.S.C. § 284,54

This new 18 U.S.C. § 207 contained the following three
subsections:

1. Subsection (a)—In addition to replacing the two-year dis-
qualification (prescribed by the repealed 18 U.S.C. § 284) with a
lifetime bar, this subsection also strengthened the law by going
beyond claims for money or property to the whole range of matters
in which the government had an interest. Subsection (a) perma-

914,

50Bribery, Graft and Conflicts of Interest Act, Pub. L. No. 87-849, 1962
L.8.C.C.AN. 3852, 76 Stat. 1119. A detailed history of these various House and
Senate bills can be found in the House and Senate reports and United States Code

{ and Administrative News (U.8.C.C.AN.}.

& Memorandum Regarding Conflict of Interest Provisions of Public Law Num-
ber 87-849 (Jan, 28, 1963), reprinted in 28 Fed. Reg. 985 (1963) [hereinaster Conflict
of Interest Memorandum]

s2The legislative history to the Bribery, Graft and Conflicts of Interest Act
contains & section-by-section analysis of the conflict of interest laws affected by the
act. Pub. L. No, 87-849, 1962 U.8.C.C.A.N. (76 Stat.) 3852, See supra note 50.

53Contlict of Interest Memorandum, supra note 51

4 Congress considered 5 U.8.C. § 99 to be an overly protective civil statute no
longer needed due to the growth in number and size of the federal government's

Section 99 ited a former ive branch officer or employee,
for two years following the ion of g , from rep
ing anyone in the prosecution of a claim against the United States if the claim was
pending before any executive branch department while the officer was an employee,
even if the individual had been totally unaware of the claim during that period. See
Pub. L. No. 87-849, 1862 U/ 8.C.C.A.N. (76 Stat.) 3853,

Title 18, United States Code § 254 wasa cnmmnl statute similar to 5 U.S.C. §
99, albeit narrower in scope. f , for the
same two-year period, fmm ities any claims
against the United States involving any sub_yect matter directly connected with the
employees' former government jobs. See Pub. L. No. 87-849, 1962 U.S.C.C.A.N. (76
Stat,) 3861,
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nently barred former government officers or employees from acting
as attorneys or agents for someone else in any matters in which the
United States was a party or was interested and in which the officers
or employees participated personally and substantially in a govern-
mental capacity.>®

2. d {b).—This sub ion barred former agency
employees, for one year after leaving government employment,
from appearing personally before courts, departments or agencies
as attorneys or agents for another person in connection with a mat-
ter in which the government had an interest and which came within
the employees’ area of official responsibility during their last year of
such responsibility.5¢ Accordingly, this subsection satisfied congres-
sional concerns of harm to the government when supervisory
employees terminated their connection with the government one
day and came back the next day ‘‘seeking an advantage for a private
interest in the very area where [they] had just had supervisory
functions.”s7

3. Subsection (¢).—Unlike subsections (a) and (b), which
addressed the postgovernment activities of former employees, sub-
section (¢) covered situations in which people outside the govern-
ment could benefit from the improper actions of partners currently
employed with the government. It prohibited the partners of gov-
ernment employees from acting as attorneys or agents for someone
else in all matters in which those government ermployees currently
were participating, or had participated, personally and substan-
tially for the government, or which came under their official
responsibility.s8

A close reading shows that this 1962 version of § 207 did not
prohibit former employees from communicating with their former
agencies in ways not involving appearances.5? Not surprisingly, out-
side interests frequently hire former government employees because
of their special knowledge and skills regarding the work of their
former agencies. Congress continued to worry that the information,
influence, and access that these former government employees
acquired during their government employment would provide an
unfair and improper advantage to the outside interests that hired
them.®® Congress found that public confidence in government had

5318 U.8.C. § 207(a) (1969). See aiso S. Rer, No, 2213, supra note 43.

5 Jd. § 207(b)(1969). See also S. Rep. No, 2213, supra note 43.

573, Rer. No, 2213, supra note 43,

5518 U.S.C. § 207(¢) (1968). See also S. Rep, No. 2213, supra note 43

%8 See supra note 50, at § 207(a)-(b), 76 Stat. 1119, 1123

“08, Rer. No, 170, 95th Cong., 2d Sess. B1-33, reprinted in 1978 U.S.C.C.AN
4216, 4247-49
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been ‘‘weakened by a widespread conviction that federal officials
[were using) public office for personal gain, particularly after they
[left] government service. There is a sense that a ‘revolving door’
exists between industry and government. . . '8! Congress further
noted ‘‘a deep public uneasiness with officials who switch sides—
who become advocates and advisors to the outside interests they
previously supervised as government employees.’’62

C. Let There Be a Firmament in the Midst of the Waters and Let It
Separate the Waters

Congress was not alone in its concerns about the ethics of
former government employees. One of President Jimmy Carter’s
campaign promises to the American people was to ensure that the
federal government remained devoted exclusively to the public
interest. President Carter wanted to ‘‘strengthen existing restric-
tions on the revolving door between government and private indus-
try”’¢3 by ‘“‘broadening the scope of the existing prohibition [18
U.8.C. § 207(a)-(b)] on appearances by former government officials
before their former agency of employment.’é4 He also wanted to
revise substantially subsection (c).65

As a result of these congressional and presidential concerns,
Congress enacted the Ethics in Government Act of 1978.56 This Act
revised 18 U.S.C. § 207 by further restricting the activities in which
former executive branch officials could become involved after ter-
minating their government employment. This Act’s objectives were
to prohibit former officers or employees from: (1) exercising undue
influence over former colleagues still in office with respect to mat-
ters pending before their former agency; and (2) using information
gained during their government employment for their own personal,
or for a private client's, benefit.67 As stated in an informal advisory
letter from the OGE:%8

The harm to the Government is not simply that a former
employee might have been able to assist his or her new

e11d. at 32, reprinted in 1978 U.8.C.C.A.N. 4216, 4248.

8214,

8 President’s Message to Congress Transmitting Proposed Ethics in Government
Act of 1977, 1 PUs, PAPERS 786 (May 1, 1977) [hereinafter President Carler‘s Message].

#4Beth Frensill, Ethics in Act, Statutor of Ambig-
uous Criminal Statutes: An Analysis of Title 18, Section 207{0} of the United States
Code, 58 GEo. WasH. L. Rev. 972, 873 (1890).

5 President Carter's Message, supra note 63,

®8The Ethics in Government Act of 1878, Pub, L. No, 95-5621, 92 Stat. 1824
(1978),

678. Rep. No. 170, supra note 60, at 1978 U.S.C.C.A.N, 4216, 4247,

9 Seg supra note 36.
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employer in a matter before leaving Government. The
harm also includes the use or the apparent use of inside
information gained about competitors of the new
employer who were parties to a matter prior to the new
employer’s expressed interest, Protection from this harm
is necessary to the preservation of the integrity of the
Government's contracting process.6®

Congress intended the 1978 version of § 207 to be the new
standard bearer for proper ethical conduct by former government
officials by further restricting their postgovernment employment
actions.

1. Subsection (a).—This subsection imposed a lifetime ban on
former officers or employees from aiding, assisting, or representing
anyone other than the United States in matters involving specific
parties with which they were involved personally and substantially
while employed in the government.7®

2. Subsection (b).—This subsection prohibited former officers or
employees, for a period of two years following their government
employment, from appearing before or communicating with any
agency or court on any matter involving specific parties which came
within their official responsibility during their last year of govern-
ment employment. 7!

3. Subsection (c)—This subsection prohibited certain former
high-ranking officers and employees, for a period of one year after
terminating their government employment, from having any contact
with their former agencies on any matter then pending before such
agencies, even if the former employees were not involved personally
in the matter as a government employee.’

In addition to broadening the scope of the lobbying restrictions
in § 207, Congress had discovered another flaw that needed correc-
tion: the 1962 version of § 207 contained only criminal sanctions,73
Congress believed that the noticeable lack of criminal prosecutions
under § 207 was attributable to the Justice Department’s reluctance
to bring a criminal indictment against former high-level officers or

%00ffice of Government Ethics Letter 84 x 15, 1984 WL 50153 (0.G.E. Nov. 19,
1984).
7018 U.S.C §207(s)(1982) See also S. Rep. No. 170, supra note 60, reprinted in
1978 U.S.C.C.AN. 4

78U S.C.§ Zol(b) (wsz)‘ Seealso . Rep. No, 170, supra note 60, reprinted in
1978 U.8.C.C.A.N. 4216, 4250

218U S.C 5207(@(1952) See also . Rer. No. 170, supra note 60, reprinted in
1978 U.S.C.C.A.N. 4216, 4250

758, Rep. No. 170, supra note 60
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employees.™ In Congress’s opinion, this reluctance to prosecute
essentially rendered the statute unenforceable.

Accordingly, Congress included in the Ethics in Government
Act of 1978 an “*administrative mechanism’’ that permitted agencies
to determine violations of § 207 and impose meaningful penalties on
violators.?5 Title V of the Act permitted agencies to bar violators
from practice or contact before their former agencies for up to five
years.”®

D. Let the Waters Be Gathered Together and Let the Dry Land Appear

A more detailed history of the Ethics in Government Act of
1978 is beyond the scope of this article and has been covered else-
where.”” Nevertheless, in passing the 1978 Act, Congress stated that
it had found '‘too much iguity, confusion, i i and
obscurity"’ in the existing conflict of interest laws. Congress was,
therefore, ‘‘especially conscious of the matter of clarity of language
and terminology™' in passing the statutory revisions comprising the
1978 Act.”8 Unfortunately, the language Congress used in certain
parts of the 1978 version of § 207 was not as clear and unambigous as
Congress intended it to be.

In its entirety, § 207 attempts to prevent even the appearance
of the use of public office for private or personal gain. Congress used
the 1978 Act to revise subsection (¢) based on President Carter’s
recommendation to strengthen then-existing revolving door restric-
tions. The revised subsection (c) prohibited certain high-ranking gov-
ernment officials, within one year after their government employ-
ment ceased, from ‘‘knowingly”’ appearing before the government
agencies in which they previously were employed, or to communi-
cate with such agencies ‘'with the intent to influence’’ former col-
leagues, on behalf of someone other than the United States, in con-
nection with any particular matter pending before the agencies or in
which these agencies had ‘‘direct and substantial interest(s].”"7¢

4l

™.

K.

77For the historical development of the Ethics in Government Act of 1678, Pub.
L. No. 95-521, 92 Stat. 1824, see Mundheim, Conflict of Interest and the Former
Government Employee: Rethinking the Revolving Door, 14 CREIGHTON L. REv. 707
(1981).

78S Ree. No, 170, supra note 60,

"SThe pertinent parts of subsection 207(c) provide:

Whoever [meaning certain high-ranking officials identified in subsection

(d)], within one year after such employment has ceased, knowingly acts

a5 agent or attorney for, or atherwise represents, anyone other than the

United States in any formal or informal appearance before, or, with the
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The case involving Franklyn C. Nofziger epitomizes the ambi-
guity in the existing conflict of interest laws. On July 18, 1987, a
grand jury indicted Mr. Nofziger on four counts alleging lobbying
activities in violation of subsection 207(c}.8® Mr. Nofziger had served
as Assistant to the President for Political Affairs for President
Ronald Reagan from January 1981 to January 1982. Trial began on
January 11, 1988, and on February 11, 1988 the jury found Mr
Nofziger guilty on three of the four counts 8!

The first count involved a letter from Mr. Nofziger to Edwin
Meese II1, then-Counselor to the President, urging White House sup-
port of one of Mr. Nofziger's clients in its efforts to secure a contract
from the Army to manufacture small engines. Mr. Nofziger's letter
informed Mr. Meese that his client was ‘‘having some problems with
the Army”’ and advised Mr. Meese that awarding the contract to his
client, who was located in Bronx, New York, would promote Presi-
dent Reagan's well-publicized commitment to revitalizing the South
Bronx.82 The second count involved Mr. Nofziger's use of his influ-
ence in urging James E. Jenkins, then-Deputy Counselor to the Pres-
ident, to support another Nofziger client in its efforts to secure the
use of civilian crews on noncombat Navy vessels, Mr, Nofziger knew
President Reagan had promised during his 1980 presidential election
campaign to implement such a program.8 The third count involved
Mr. Nofziger's attempts on behalf of another client to influence the
White House to support funding for the purchase of his client’s mili-
tary aircraft. Congress had not authorized funding for these pur-
chases, but Mr. Nofziger knew of President Reagan’s interest in the
matter due to a memorandum the President had sent to the Secre-

intent to influence, makes any oral or written communication on behalf
of anyane other than the United States, to—
(1) the department or agency in which he served as an officer or
employee, or any officer or employee thereof, and
(2) in connection with any judicial, rulemaking, or other proceed-
ing, application, request for a ruling or other determination, contract,
claim, controversy, investigation, charge, accusation, arrest, or other
particular matter, and
(3) which is pending before such department or agency or in which
such department or agency has a direct and substantial interest—
shall be fined not more than $10,000 or imprisoned for not more than
twa years, or both.
18 U.8.C. § 207(c) (1982) (amended 1988) (emphasis added),
s United States v. Nofziger, 878 F.2d 442, 444 (D.C. Cir. 1988), cert, denied, 493
T.S. 1003 (1989). The government later sought and obtained the dismissal of two
counts alleging violations of subsection 207(a).
si1d.
82]d. at 445.
5% Sge Frensilli, supra note 64, at 973 n.28.
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tary of Defense, urging him to encourage export sales of that same
aircraft.8¢

On April 8, 1988, Mr. Nofziger was sentenced to pay $30,000 in
fines and serve ive terms of i of two to eight
months on each of the three counts. The district court stayed execu-
tion of Mr. Nofziger’s sentence pending his appeal .85

E. Let There Be Lights in the Heavens to Give Light Upon the Earth

On June 27, 1989, by a divided panel, the District of Columbia
Circuit Court of Appeals overturned Mr. Nofziger's conviction, The
majority found 18 U.S.C. § 207(c) ambiguous as to its mens rea
requirements.8% Judge Thomas A. Flannery, the presiding judge in
Mr. Nofziger's trial, actually recognized this ambiguity and stated
that ‘‘the big problem with this case is that we are dealing with a
statute that is hardly a model of clarity.''87

On appeal, the District of Columbia Circuit Court considered
the question of which parts of subsection (¢) were modified by the
adverb ‘‘knowingly'': the appearance clause alone (*'knowingly acts
as agent or attorney for, or otherwise represents . . . in any appear-
ance before''), and/or the communication clause (‘‘or, with the
intent to influence, makes any . . . communication . . . to’').88 The
Government argued that it did not prove the knowledge element at
trial because ‘‘knowingly'’ applied only to the appearance clause
and Mr. Nofziger was charged with violating the communication
clause. Mr. Nofziger argued that ‘‘knowingly’’ modified the entire
sentence, both the appearance and communication clauses. This
would require the Government to prove, before Mr. Nofziger could
be found guilty, that he knew at the time he communicated with the
White House that the subjects of his communications were then
pending before, or of ‘‘direct and substantial interest’ to, the White
House .8 The Government failed to prove this element. The appel-
late court, for its part, noted that the 1978 revisions had stranded
the mens rea ‘‘knowingly’’ in a ‘‘grammatical no man's land in which
it is uncertain whether it applies to both’' the appearance and com-
munication offenses, ‘‘or just the appearance offense.”’ %0

84 Nofeiger, 878 F.20 442, 445.

81d.

614, at 452. .

57]d, at 445 (citing Record at 3416, United States v. Nofziger, No. 87-0309
(D.D.C. 1988)

o814, at 44d.

=,

901d. at 450.
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Unfortunately, 18 U.S.C. § 207 has no common-law prede-
cessor.21 Accordingly, the courts, and agencies charged with devel-
oping regulations implementing the law, were left to interpret and
apply § 207 as written by Congress according to the ‘‘plain and
ordinary meaning of its words.'9? After analyzing the legislative
history of subsection (¢) and finding the congressional intent unclear,
the District of Columbia Circuit Court, in a two-to-one decision,
adopted Mr. Nofziger's narrow interpretation of subsection (c) and
overturned his three convictions.?? The majority found that the stat-
ute’s mens rea required knowledge of each element denominated in
the offense, not just the appearance clause. The majority's reasoning
followed the well-established rule that presumes a statute's mens rea
requirement should apply to every element of the offense in the
absence of a clear legislative intent to the contrary.®* The majority
further noted that '[i]f the government's interpretation . . . were
correct, a prudent man would avoid even permissible lobbying of his
former agency within one year of his departure because the exist-
ence of an unsuspected direct and substantial agency interest could
convert what he believed to be a permissible communication into a
felony.'95 Nofziger deronstrates Congress's failure to use clear and
unambiguous language when drafting conflict of interest laws.%

F! Let the Waters Bring Forth Creatures and Great Sea
Monsters

Subsection 207(c)’s ambiguous mens rea requirement was not a
new phenomenon to Congress. In 1980,%7 the Senate Judiciary Com-

91 United States v. Nofziger, No, 87-0309, 1987 U S. Dist. LEXIS 14134, at *27
(D.D.C. Nov. 10, 1887),

82 Jd.

22 Nofziger, 878 F.2d 442, 454, A rehearing was denied, although four of the
nine members of the circuit believed that the decision was *'clearly wrong'' In a
concurTence written by Circuit Judge Edwards, in which Judges Wald, Mikva, and
Ginsburg, Ruth B., joined, Judge Edwards wrote: ‘1 think that the majority opinion in
this case is clearly wrong; however, this is not a basis for an en bane consideration by
the court. Therefore, T concur in the denial of . . . {a] rehearing en bane." Id. at 460

94" The second applicable rule states that absent evidence of a contrary legisla-
tive intent, courts should presume mens rea is required,” /d. at 462 (citing United
States v. Liparota, 471 U.S. 419, 426 (1985)). The author credits Matthew T. Fricker
and Kelly Gilehrist for the idea for using this quote. See Matthew T. Fricker & Kelly
Gilchrist, United States v. Nofziger and the Revision of 18 U.S.C, § 207: The Need for a
New Approach to the Mens Rea Requirements of Federal Criminal Law, 65 NOTRE
Dawe L. REV. 803, n.26 (1990).

95 Nofziger, 878 F.2d at 454

#6This summary of Mr. Nofziger's case is intentionally brief because the
Nofziger district and circuit court opinions already have been analyzed superbly, and
in great depth, by other authors. See Frensilli, supra note 84; see also Fricker &
Gilchrist, supra note 94.

A7 The Senate Judiciary Committee reported

No Federal statute attempts a comprehensive and precise definition of
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mittee recognized that different courts could require “different
states of mind for the same elements of the same offenses’ because
Title 18 gave no ‘‘explicit direction to judges, jurors, lawyers, or
citizens on how to determine the mens rea requirements, if any, for
each element of offenses defined in it.”’#8

Congress reacted to the Nofziger decision with unusual speed.
In November 1989, Congress amended subsection 207{c) when it
enacted the Ethics Reform Act of 1989 (1989 Ethics Reform Act).%®
This Act—which affected more than subsection 207(¢)—became ‘‘the
first comprehensive reform of ethics laws in more than a decade.’'100
Of interest to the Nofziger situation, though, are only the changes
the 1989 Ethics Reform Act made to subsection 207(c).

This new subsection {c), which remains in effect today, focuses
less on the role of the agency being lobbied by the former govern-
ment employee and more on the goal or purpose of the person lobby-
ing.101 Effective January 1, 1991, subsection (c) eliminated the
requirement for the prohibited contact—that is, appearance or com-
munication—to be in connection with a matter ‘‘pending before such
department or agency or in which such department or agency has a
direct and substantial interest.''102 Subsection (c) now requires only
that the prohibited contact be ‘‘in connection with any matter on
which [the former employee] seeks official action.’'103

Subsection (c)(1)—which revised former subsections (c)(1)
through (3)—currently reads, in pertinent part, as follows:

[A]ny person who is an officer or employee . . . of the

the terms used to describe the requisite state of mind. Nor are the terms

defined in the statutes in which they are used. Instead the task of giving

substance to the “‘mental element’ used in a particular statute, or to be
inferred from a particular statute, has been left to the courts.
8. Rer. No. 553, 96th Cong,, 2d Sess. 59 (1980),

9 Fricker & Gilchrist, supra note 94, at 805,

99 See supra note 20. The Ethics Reform Act of 1989 inadvertently excluded
military officers (and members of the civilian uniformed services, such as the Public
Health Service) from the criminal conflict of interest laws by defining *‘officers'* and
“emplayees” to include only civilian personnel, Consequently, Congress enacted
technical amendments to the Act to remedy this situation, among others. The amend-
ment makes clear that '‘officers” and “employees’ include officers of the uniformed
services on active duty. Ethics Reform Act of 1989; Technical Amendments, Pub. L.
No. 101-280, 1990 U,S.C.C.A.N. (104 Stat.) 169, 173.

100162 Cong. Rec. 815,953 (daily ed. Nov. 17, 1988) (statement of Sen. Levin).
Senator Levin further noted that the ethics part of the bill **strengthens existing laws
that apply to all three branches . . . ranging from postemployment lobbying restric-
tions . . . [Flor the first time . .. we would bring Members of Congress and top
congressional staff under the postemployment lobbying restrictions of 18 United
States Code section 207" Id. at $16,953-54.

161 Fricker & Gilchrist, supra note 94, at 846,

10218 10.8.C. § 207(c)(3) (1888).

103 7d, § 207(cX1) (1992)
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executive branch . . . who is referred to in paragraph (2)
[certain former senior personnel], and who, within 1 year
after the termination of his or her service or employment
. . . knowingly makes, with the intent to influence, any
communication to or appearance before any officer or
employee of the department or agency in which such per-
son served within 1 year before such termination, on
behalf of any other person (except the United States), in
connection with any matter on which such person seeks
official action by any officer or employee of such depart-
ment or agency, shall be punished as provided in section
216 of this title.104

In addition to having changed the focus of the lobbying restric-
tion, subsection (c) reduced the burden of proof imposed by the
District of Columbia Circuit Court on the governument by revising the
mens rea requirement that caused the appellate court so much trou-
ble in Nofziger. Congress sought to ensure that its intent could not be
misinterpreted again. Therefore, Congress incorporated language in
subsection 207(c)(1) to clarify two points: (1) the terms ‘‘knowingly"
and ‘“‘with intent to influence’* apply to both the appearance offense
and the communication offense;105 and (2) no requirement exists
that former senior employees know that the particular matters for
which they are now lobbying are pending before, or are matters of
direct and substantial interest to, their former agencies.1% Senator
Carl M. Levin (D-Mich.), a cosponsor of the bill resulting in the 1989
Ethics Reform Act, specifically noted that the District of Columbia
Circuit Court's reversal of Mr. Nofziger's convictions did not reflect
congressional intent.107 Although very little legislative history
explains the 1989 Ethics Reform Act's specific changes to subsection
207(c),198 Senator Levin's comments regarding the Reform Act make
congressional intent on this matter quite clear:

One matter we have addressed . . . has to do with the
knowing standard. In the recently decided case involving
former Presidential aide Lyn Nofziger, the court of appeals
held that under the current law the word ‘‘knowing"
modified all the elements of the offense including the pro-

1041d, (emphasis added).

103 Ethics Reform Act of 1989, supra note 20. See also Frensilli, supra note 64,
at 982,

106 Ethics Reform Act of 1989, supra note 20, § 101(a), 103 Stat. 1718, 1717-18.

107162 ConG. REC. 515,954 (daily ed. Nov 17, 1989) (statement of Sen. Levin).

106+ The Act was moved through Congress in a couple of weeks, and no commit-
tee or conference reports were prepared . Murdock, Finally, Government Ethics as if
People Mattered: Some Thoughis on the Ethics Reform Act of 1989, 58 GEO. Was. L.
REV. 02, 503 (1990). See Fricker & Gilchrist, supra note 94, at 846-47.
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vision that the particular matter was pending before the
subject department or agency or that the agency had a
direct and substantial interest in the particular matter.
That judicial interpretation does not reflect congressional
intent. We correct that misinterpretation in this bill by
including a knowing standard: only for the act of making
the communication with the intent to influence and state
that the offense is committed if the former employee
seeks official action by an agency or department
employee. There is no requirement, here, that the former
employee know that the particular matter on which he or
she is lobbying was a matter of interest or was pending
before the subject agency or department. Thus, we are
able to set the record straight on this matter.109

G. Let the Earth Bring Forth Creeping Things and Beasts

An intriguing point is that subsection 207(c)’s mens rea require-
ment still may be ambiguous. Two authors have postulated that Con-
gress, “‘[i]n its atterpt to 'set the record straight, [has] instead suc-
ceeded in enacting a statute that is as ambiguous as the one it
replaced.’'11¢ They argue that subsection (c) is both syntactically and
semantically ambiguous.}!? According to their analysis, subsection
(¢) is syntactically ambiguous because the reader is uncertain how
far down the sentence ‘‘knowingly’’ travels; in other words, ‘‘[a]n
interpretive problem arises because the language of the statute does
not specify if the prosecution must prove that the former employee
knew that the subject of the communication involved official
action.”’112 These authors argue further that the statute is seman-
tically ambiguous because of the punishment provisions found in 18
U.S.C. § 216. Section 216 establishes misdemeanor penalties for
‘“‘engag[ing] in the conduct constituting the offense,’ and felony
penalties for '‘willfully engag[ing] in the conduct constituting the
offense.’’ 113 These authors point out that ‘‘[t]he state of mind term
‘willfully’ is semantically ambiguous because courts have inter-
preted it as meaning either a purpose to break the law or simply

109162 Cone. REc. $15,954 (daily ed. Nov, 17, 1989) (statement of Sen. Levin)

110Fricker & Gilchrist, supra note 94, at 847,

g

112]d. For illustration, Fricker and Gilchrist offer an interesting factual scenario
in which a former employee contacts his former agency to gain (nformation on the
specifics of a contract on which that agency is taking bids. The former government
employee’s firm has not yet made a bid and he daes not know if they will. Thus, the
former employee, prosecuted under the revised subsection 207(c), could argue that,
when he communicated with his former agency, he did not know if his firm would
seek official action on the subject of the communication. /d. at n.211.

11318 U.8.C. § 216{a)1)-(2) (Supp, 1990).
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knowledge of one's conduct.’'114 They conclude with a detailed step-
by-step analysis of how to resolve this ‘‘gordian knot" of
ambiguities. 118

Whether the mens rea requirement for subsection 207(c)
remains ambiguous has yet to be tested in court, because no prosecu-
tions under subsection (¢) have occurred since its revision by the
1989 Ethics Reform Act.118

H. Be Fruitful and Multiply, and Fill the Earth and Subdue It

The 1989 Ethics Reform Act also amended subsections 207(a)
and (b) of the Ethics in Government Act of 1978. They became sub-
sections 207(a)1) and (2). However, unlike revised subsection (c),
they retained the ‘‘direct and substantial interest’” language that
troubled the appellate court in Nofziger.

1. Subsection (a)(1).—The 1978 version of subsection (a) was
amended and became subsection (a)(1). It continued the lifetime ban
on former officers and employees communicating with, or appearing
before, a United States employee, on behalf of someone else, regard-
ing particular matters in which the individual participated as a gov-
ernment employee and in which the United States is a party or hasa
direct and substantial interest.!\7

2. Subsection (a)(2).—The 1978 version of subsection (b) was
amended and became subsection (a}2). It continued the two-year
representational ban on particular matters pending under former
officers' or employees’ official responsibilities during their last year
of government employment, and in which the United States is a
party or has a direct and substantial interest.118

Undoubtedly, with a desire for both consistency and clarity,
Congress chose to clothe amended subsections (a}1) and (2) with
mens rea language mirroring amended subsection (c), thereby clari-
fying that the terms ‘‘knowingly’ and ‘‘with intent to influence’’
apply to both the appearance and the communication offense.l1?

114Fricker & Gilchrist, supra note 94, at 848 n.215.

1s1d. at 848-51.

316 Memorandum from Stephen D, Potts, Director, Office of Government Ethics
to Designated Agency Ethics Officials (Nov. 4, 1992) (summarizing conflict of interest
prosecutions from Jan. 1, 1990 to Dec. 31, 1991) (on file with author, the SOCO,
OTJAG, and the OGE).

47 See supra note 15

118See supra note 17.

118The pertinent part of revised subsection 207(a) provides

(1) Any person who is an officer or employee . . . of the executive
branch .. ., and who, after the termination of his or her service or
employment . . . , knowingly makes, with the intent to influence, any
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Subsection (¢) does not require, however, that former senior
employees know that the particular matters for which they are now
lobbying are pending before, or are matters of direct and substantial
interest to, their former agency.

The knowledge requirement under subsection (a} should be
perfectly clear for two additional reasons. First, because subsection
(a}(1) applies to matters ‘‘in which the person participated person-
ally and substantially” as a government employee, former
employees’ knowledge in this situation easily can be inferred from
their close association with the subjects.!2? Second, because subsec-
tion (a}(2) applies to matters ‘‘which [a] person knows or reasonably
should know [were] actually pending under [their] official responsi-
bility”’ during their last year of government employment, the former
employees’ knowledge in this situation is not only direct but also
personal, 121

Also noteworthy is that subsection (a), as amended, continues
to apply, as did the 1978 version of subsections (a) and (b), to all

communication to or appearance before any officer or employee of any

depariment, agency, court, or court-martial . . . , on behalf of any other
person (except the United States . . . ) in connection with a particular
matter—

(A) in which the United States . . . is a party or has a direct
and substantial interest,
(B) in which the person participated personally and substan-
tially as such officer or employee, and
(C) which involved a specific party or specific parties at the
time of such participation, shall be punished as provided in section 216 of
this title,
(2) Any person subject to the restrictions contained in paragraph
(1) who, within 2 years after the termination of his or her service or
employment with the United States . . ., knowingly makes, with the
intent to influence, any communication to or appearance bafore any
officer or employee of any department, agency, court, or court-martial
, on behalf of any other person (except the United States . . . ), in
connection with a particular matter—
(A) in which the United States . . . is a party or has a direct
and substantial interest,
(B) which such person knows or reasonably should know
was actually pending under his or her official responsibility as such offi-
cer or employee within a period of 1 year before the termination of his or
her service or employment . . . , and
(C) which involved a specific party or specific parties at the
time it was so pending, shall be punished as provided in section 216 of
this title.
18 U.8.C. § 207(a) (1982) (emphasis added).

120Ethics Reform Act of 1088, supra note 20, § 101(a). See Frensilli, supra note
64, ar 997 n.148.

121,
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former executive branch employees, whereas subsection (c) is lim-
ited in application to certain former senior officials.}22

1. But the Work Was Not Finished and There Was No Rest

President Bill Clinton entered the postgovernment revolving
door arena immediately after assuming the presidency on January
20, 1993. Like Presidents Kennedy and Carter, President Clinton
made postgovernment lobbying an important issue in the presiden-
tial campaign. Indeed, his first Executive Order, issued on January
20, 1993, imposed new ethics rules on ‘‘senior appointees’’ in the
White House.123

The new rules extend to five years the existing one-year ban on
lobbying one's own former agency.124 They also extend the scope of
the ban by prohibiting former senior appointees in the Executive
Office of the President (EOP)—also for five years after their govern-
ment employments terminate—from lobbying any officers or
employees of any other executive agencies ‘‘with respect to which
[they] had personal and substantial responsibility as senior appoin-
tee[s] in the EOP.'125 The new rules ban the same senior officials for
life from representing foreign governments, but not foreign
corporations.12é

To date, President Clinton has not indicated whether he will
propose codifying these new rules, or expand their application to all
executive branch officers and employees. To the contrary, transition
officials noted, when these new rules were initially proposed for
senior White House appointees, that President Clinton would
exempt career civil service personnel, foreign service officers, and
uniformed military personnel largely because they are career gov-
ernment employees for which ‘‘there is no justification for going

122 Ethics Reform Act of 1988, supra note 20. See infra text accompanying
notes 166-72

122Exec. Order No. 12,834, 58 Fed. Reg. 5911 (1993), Section 2(a) of this arder
defines "‘senior appointee” as every full-time, noncareer presidential, vice-presiden-
tial or agency head appointee in an executive agency whase rate of basic pay is not
less than the rate for level V of the Executive Schedule (5 U.8.C. § 5316). It does not
include any person appomted s a member of the senior foreign service or solely as a

service officer. i aides orlgmallv thought that

these new rules would apply to the top 100 or so "“senior appointees’’ in the White
House. These aides now believe the rules will apply only to about 20 very senior
people—because the executive order defines the affected individuals in terms of pay
grade rather than by title or duties. When President Clinton imposed salary cuts on
White House personnel, many ''senior appointees' fell below the level V cutoff in the
Executive Schedule {currently about $103,000 per year). See Salary Cuts Crimp Clin-
ton Ethics Rules, Wasn. Post, Feb, 22, 1993, at A13

124 Exec. Order No. 12,834, § 1.1, 58 Fed, Reg. 5911 (1983).

=8d §1.2

161d. § 1.3




1993] POSTGOV’T EMPLOYMENT RESTRICTIONS 95

beyond the existing law.'127 According to these officials, the new
rules affect high-ranking appointees who “‘could leave government
and return to throw their weight around their former agencies,” but
not lower-level staff personnel ‘‘who would have considerable
knowledge, but much less influence, to peddle.’128

J. The Forbidden Fruit—18 U.S.C. § 207 Today

1. Generally.—For DOD officials, as well as all executive branch
officers and employees, § 207 now provides a comprehensive series
of restrictions on postgovernment employment representational
activities that relate directly to both the level and nature of former
DOD officials’ government service, and to the particular matters on
which they worked as DOD officials, These representational restric-
tions are triggered only if former DOD officials participated person-
ally and substantially in particular matters involving specific parties,
or if they had official responsibility for the matters while employed
by the government,

Furthermore, the restrictions in § 207 do not bar former gov-
ernment officers or employees from employment with defense con-
tractors or other private or public employers after their government
employments terminate, regardless of the officials’ previous govern-
ment rank.1?¢ These restrictions also do not bar postgovernment
employment that is connected with a particular matter in which the
former government officers or employees were involved personally
and substantially while employed by the government, or which came
under the employees’ official responsibility during their last year of
government employment.!39 These restrictions bar only certain rep-
resentational activities, not employment itself, even if the
employers do business, or are seeking to do business, with the
government.131

This makes sense when one considers that § 207’s purpose is to
prevent the favoritism and undue influence that can result when
former officers or employees contact the government on the same
matters with which they were connected as government employees.
Consequently, the § 207 restrictions do not apply to former DOD
officials who are employed in technical or management—that is,

127 Presidential Transition, Clinton to Require Appointees to Honor Five-Year
Lobbying Ban, BNA, Dec, 10, 1992, at 238, available in LEXIS, Nexis Library, BNA
File, See also supra note 123

128 Al Kamen & David Vo Drehle, Ethics Policy Toughened; Top Appointees to
Face 5-Year Lobbying Curb, Wash. Post, Dec, 10, 1992, at Al

128 c ing Post Conflict of Interest, 5 C.FR. §
2637.101(cX5) (1992)

1507,

na g,
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nonrepresentational—positions that relate to a particular matter in
which they participated personally and substantially as government
officials, or which came under their official responsibility during
their last year of government service.132 Ethics counselors com-
monly refer to these types of positions as “in-house’’ positions
because they do not involve contact by the former officials with the
government.133

2. Today's Restrictions.—Section 207 establishes rules for gov-
ernment officers and employees regarding those situations that “asa
matter of law create conflicts of interest and should operate as a
deterrent to those who seek to take advantage of their previous
relationship’’ with a government agency.34 The purpose of this sec-
tion never has been to prevent all communication between former
government employees and their former government agencies;
rather, Congress designed it to prevent only those types of communi-
cation made by former government employees that seek to improp-
erly influence their former agencies. For example, exchanging holi-
day and sympathy cards would not be prohibited ‘‘communication,”’
nor would social functions such as cocktail parties, so long as these
types of communications do not relate to pending matters of
business.135 The restrictions in § 207 also do not bar self-
representation. 136

(a) Subsection 207(aj(1).?3"—This subsection targets for-
mer executive branch officers or employees who participate in a
matter while employed by the government and then ‘‘switch sides”™
after leaving government service by representing another person on
the same matter before the United States. This lifetime restriction
begins on the date the individuals terminate their government ser-
vice. The restriction does not apply unless the individuals, on behalf
of someone else, communicate with, or make an appearance before,
employees of any United States department, agency, court, or court-
martial. Further, the restriction does not prohibit communications
with, or appearances before, members of Congress or their legisla-
tive staffs.138

18274,
13314, § 2637.201(bX6).
154 P Lobbying Restrictions: Hearings Before the Subcomm, on

Oversight of Government Management of the Senate Comm, on Governmental Affairs,
100th Cong. , Lst Sess. 43-44 (1987) (statement of Joe Whitley, Deputy Assistant Attor-
ney General, Department of Justice) [hereinafter Lobbying Hearings]

1355 C.F.R. § 2637.201(bX5) (1992).

136 Memorandum from Stephen D. Potts, Director, Office of Government Ethics
to Designated Agency Ethics Officials 2 (Nov. 5, 1992) (providing written materials to
facilitate advice and training under 18 U.8.C. § 207) (on file with author) [hereinafter
Potts Memorandur].

197 See supra note 15

138Potts Memorandum, supra note 136, at 3
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This subsection also does not prohibit former officers or
employees from providing ‘‘behind-the-scenes’’ assistance relating
to the representation of others. For example, even though former
DOD officials cannot telephone, sign their name to a letter addressed
to, or attend a meeting with, a government procurement official,
former DOD officials legally may tell their employers the name of the
DOD employee to call, or to whom to write the letter, or with whom
to meet. 139

The restrictions in this subsection prohibit only those appear-
ances and communications that have the “‘intent to influence.” An
‘‘appearance’’ occurs when the former DOD official is physically
present before the United States in either a formal or informal set-
ting, and when the circumstances make it clear that the official’s
attendance is intended to influence the United States.140 A '‘commu-
nication’’ is broader than an appearance and includes correspon-
dence, in writing or through electronic transmission, and telephone
calls.}4! An ‘‘intent to influence’' the United States occurs when the
purpose of the official's appearance or communication is to seek a
discretionary government ruling, benefit, approval, or other action,
or to influence the government’s action in connection with a matter
that the former DOD official ‘‘knows involves an appreciable ele-
ment of dispute concerning the particular government action to be
taken.'142

For subsection (a)(1) to prohibit the appearance or communica-
tion, it must involve the same particular matter affecting a specific
party in which the former officers or employees participated person-
ally and substantially while employed by the government. ‘‘Person-
ally’' means directly, and includes merely directing a subordinate to
participate.142 ‘‘Substantially’’ means that the individual's involve-
ment must be of significance to the matter, or form the basis for a
reasonable appearance of significance.!44 ‘‘Substantiality”’ should
be based on the importance of the effort, not just on the amount of
effort devoted to the matter While participating in a series of
peripheral involvements may be insubstantial, participation in a sin-
gle, eritical step may be substantial 145 Although Nofziger challenged
the terms ‘‘personally” and ‘‘substantially’’ as unconstitutionally
vague, 146 the trial court disagreed and found these terms to have a

1985 C.F.R. § 2637.201(b)(6) (1992).

140]d. § 2637 201(bX3).

11d,

142 Potts Memorandum, supra note 136, at 3.

1435 C.F.R. § 2637.201(d)(1) (1992).

144]d,

145 1d. See Potts Memorandum, supra nate 136, at 4.

146 United States v, Nofziger, 878 F.2d 442 (D.C. Cir. 1989), cert. denied, 493 U.S.
1003 (1988)
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well-understood, common meaning that was supplemented by the
OGE in the Code of Federal Regulations (CFR).147

The requirement in subsection 207(a)(1) that the prohibition
involve a ‘‘particular matter involving a specific party” applies both
at the time the officers or employees acted in their official govern-
mental capacities, and at the time they are representing somecne
else after terminating government service. Whether something con-
stitutes the same particular matter depends on the extent to which
the matter involves the same basic facts, the time elapsed, the same
or related parties, the same confidential or sensitive information,
and the continued existence of an important federal interest.148 A
‘“‘particular matter'’ may continue in whole in another form, or in
part, and includes any “‘judicial or other proceeding, application,
request for a ruling or other determination, contract, claim, contro-
versy, investigation, charge, accusation, [or] arrest.'!4® Stated
another way, it covers ‘“‘the whole range of matters in which the
government has an interest.’130 For the representation on the same
particular matter to be prohibited, however, the United States must
be a party to, or have a direct and substantial interest in, that same
matter at the time the former officers or employees make the post-
government communications or appearances. 15!

The term ‘‘involving a specific party or parties' modifies the
term ‘‘particular matter’’ and ‘‘narrows it to more discrete and isola-
table transactions between specific parties.’’ 152 For example, a draft
request for proposal (RFP) becomes a ‘‘particular matter involving a
specific party or parties'' when potential contractors for the pro-
posed project are identified.!5® ‘‘Specific party’’ is not limited to
those entities who were parties or potential parties at the time the
former officers or employees participated in the matter as govern-
ment employees; nor is it limited to those parties now desiring repre-
sentation by the former officers or employees. For this prohibition
to apply, a party need only be identified with the particular matter
at the time of the individuals' participation as government
employees.13¢ Whereas contracts always are particular matters
involving specific parties, general rulemakings, legislation, and the

47 United States v. Nofziger. No. 87-0309, 1987 U.S. Dist. LEXIS 14134, at *39
(D.D.C. Nov. 10, 1987)

1485 C F.R. § 2637.201(c)(4) (1992).

14914, § 2637.201(eX1).

1503, Rep, No. 2213, supra note 43

101 Potts Memorandum, supra note 136, at 4.

152 See supra note 69

1374,

ia1d,
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formulation of general policy do not normally involve specific par-
ties, even though they may qualify as particular matters.158 There-
fore, former Army officers who were involved personally and sub-
stantially in making rules for the Army's environmental program
quite possibly—depending on all other facts—could appear before or
communicate with the Army on behalf of their postgovernment
employers regarding the rule's impact on their employers.156

(b) Subsection 207(a)(2).757—The restriction in this subsec-
tion is identical to the representational restriction in subsection
(a)(1), with two exceptions. First, the prohibition lasts for only two
years after the former officers or employees terminate government
employment, rather than for life; and, second, the prohibition
requires only that they have had *official responsibility’’ for a mat-
ter during their last year of government service, rather than per-
sonal and substantial participation in the matter.158 Just as with
subsection (a)(1), this subsection prohibits any communication to,
and any appearance before, employees of any United States depart-
ment, agency, court, or court-martial if made with the intent to
influence. This two-year representation restriction applies to any
matter involving specific parties that were ‘‘actually pending
under the former employees’ ‘‘official responsibilities™ at any time
within their last year of government service.15¢

The term ‘‘actually pending’' means that the matters actually
were referred to, or under consideration by, persons within the for-
mer officers’ or employees’ areas of responsibility, not merely that
they could have been.16° This two-year restriction applies only if the
former officers or employees knew or reasonably should have
known at the time of their representation that the matters were
under their responsibility during their last year of government ser-
vice.181 Title 18, U.S.C. § 202, defines ‘‘official responsibility” as
"‘the direct administrative or operating authority, whether inter-
mediate or final, and either exercisable alone or with others, and
either personally or through subordinates, to approve, disapprove,
or otherwise direct government action.''162 Determining the scope of

153CACI, Ine. v. United States, 1 Cl. Ct. 352 (1983), rev'd, 719 F.2d 1587 (Fed
Cir. 1983) (subsection 207(a) not violated by submission to former ageney of contract
proposal that did not invalve same particular maner in which former government
employee had and

168 Potts Memorandum, supra note 136, at 4,

167 See supra note 17.

15618 U1,8.C, § 207(a)(2) (1962).

1591d.

1805 C.F.R. § 2637.202(c) (1992).

181 Potts Memorandum, supra nate 136, at 5-6.

16218 U.8.C. § 202 (1992). See 5 C.F.R. § 2637.202(b)(1) (1992).
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‘‘official responsibility’ involves looking at the employees’ job
descriptions or delegations of authority, as well as those areas
assigned to them by statute, regulation, or executive order.1é3 For
example, all particular matters under consideration in an agency fall
within the agency head’s official responsibility. If subordinate
employees actually participate in matters in their official capacity,
then those particular matters fall within the official responsibility of
the intermediate supervisors responsible for the subordinate
employees.18¢ Even if employees are able to disqualify themselves
from further participation in the matters, the matters continue to
remain under their official responsibility. 165

(c) Subsection 207(c).266—This subsection applies only to
‘‘senior’’ employees. Generally, personnel whose pay grades fall
within the Executive Schedule, Senior Executive Service, or general
or flag officer rank in the active duty military are senior
employees.167 The restriction in this subsection is a one-year restric-
tion that begins when the employees cease to be ‘‘senior’
employees, not when the employees leave government service,
unless the two conditions occur simultaneously.168 Like the lifetime
restriction in subsection (a)(1), this subsection prohibits appearances
before, and communications with, the United States but does not
prohibit ‘‘behind-the-scenes” or ‘‘in-house’’ assistance. Congress
designed it to serve as a ‘‘cooling off'' period to prevent any appear-
ance that former senior employees are able to influence government
decisions improperly because of their former senior positions.18¢

Subsection (c) is broader than the lifetime restriction in subsec-
tion (2)(1) in that no requirement exists for former senior employees
to have participated personally and substantially in the matters that
are the subject of the postgovernment employment appearances or
communications. Alternatively, subsection (¢) is narrower than the
lifetime restriction because it prohibits only appearances before, or
communications with, employees of government agencies in which
the former senior employees served during their last year in senior
positions, rather than all executive branch agencies.!7 This repre-
sentational bar applies to any matter, whether or not involving spe-

1635 C.F.R. § 2637.202(b)2) (1962).
lesfq

168 Potts Memorandum, supra note 136, at 5.

186 See supra note 18.

167 Post-Employment Conflict of Interest Restrictions, 5 C.F.R. § 2641.101
(1992)

163 Ports Memorandum, supra note 138, at 8,

18974,

17018 1.8.C. § 207(c) (1992).
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cific parties, in which the former senior employees seek official
action by current government employees on behalf of someone
else, 171

The restrictions in subsections (a) and (¢) do not apply to com-
munications made solely for the purpose of furnishing scientific or
technological information.!72 This exemption allows the free
exchange of this information to keep the government informed of
the significance of scientific and technological alternatives.

3. Congressional Intent,—Today’s § 207, as amended by the
1989 Ethics Reform Act,!73 received extensive consideration in two
consecutive Congresses. According to Senator Levin, the primary
sponsor of the 1989 Ethics Reform Act, § 207 now “ constitutes Con-
gress's carefully considered judgment as to the appropriate limita-
tion on contacts between former government officials and their old
offices.''174

In recognition of § 207's government-wide application and its
restrictions on postgovernment employment activities, several mem-
bers of Congress listened to, and deemed legitimate, the complaints
of contractors and federal officials that other statutes restricting
postgovernment employment and eraployment activities unneces-
sarily duplicated the purpose of § 207. Throughout 1990 and 1991,
Congress considered several bills intended to reform procurement
integrity laws and streamline the various overlapping statutes
affecting the postgovernment employment activities of DOD person-
nel.175 A tentative House-Senate compromise bill proposed repealing
the DOD-unique selling statutes. The same bill, however, purported
to expand the application of postgovernment employment restric-
tions to contract administration personnel while eliminating the
“‘majority of working days''176 language of 10 U.S.C. § 2397b. The

171 Potts Memorandum, supra note 136, at 8.

17218 U.8.C. § 207(X5) (1992), See 5 C.E.R. § 2637.206(a)-(c) (1992).

173 See supra note 20.

174 Government Contracts, Senate Approves Comprehensive Rewrite of Pro-
curement Ethics Laws, BNA, Aug. 6, 1991, at A-2, avadlable in LEXIS, Nexis Library,
BNA File [hereinafter Proc’urmemRmm 1.

175Sge Contract Policy, Roth Reintroduces Procurement Integrity Reform Bill,
Senate Hearings Scheduied, BNA, Feb. 25, 1991, at A-17, available in LEXIS, Nexis
Library, BNA File [hereinafter Procurement Reform Bill]; Defense, Mavroules to Offer
Revolving Door Amendment to DOD Biil, BNA, May 13, 1991, at A-8, available in
LEXIS, Nexis Library, BNA File (hereinafter Bevolving Door Amendment]; Procure-
ment Rewrite, supra note 171.

176 "Majority of working days’ is a term used in determining whether the
restrictions in 10 U.8.C. § 2397b will apply to former officers or employees involved in
procurement-related activities for the government. See infra text accompanying
notes 272-93. See also note 290,
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DOD General Counsel's office found the latter provisions, introduced
late in the negotiations by Representative Nicholas Mavroules (D-
Mass.), Chairman of the House Armed Services Investigations Sub-
committee, unacceptable and voiced opposition to the bill, which
then died.17?

Accordingly, despite two years of extensive efforts by Congress
and executive branch officials, the postgovernment employment
provisions of 41 U.8.C. § 423, and the DOD-unique restrictions in 10
U.8.C. § 2397, 18 U.S.C. § 281, and 37 U.8.C. § 801(b), remain in
effect.

IV. Reforming the Twilight Zone

What thou avoidest suffering thyself seek not to impose
on others.178

A. Rubik’s Cube

Congress should repeal the three conflict of interest statutes
that specifically target DOD officials and their postgovernment
employment with DOD contractors.!”® Congress also should repeal
the executive branch-wide, postgovernment employment restric-
tions in 41 U.8.C. § 423(f). This action not only would reduce the
multiple, and oftentimes unintelligible, layers of overlapping restric-
tions that burden the DOD ethics program, but also would eliminate
the unfairness of burdening retired DOD officials—and in particular
retired military officers—with additional layers of restrictions that
do not apply to other executive branch officers and employees.

Currently, retired regular military officers must steer their
postgovernment employment conduct through at least three conflict
of interest statutes.!80 This increases to four statutes'®! if they
served as procurement officials within the two years prior to retire-
ment. It increases to five statutes!®? if they held a certain rank and
were involved in any procurement-related activities within the two
years prior to retirement.

Former, rather than retired, military officers need to be con-

177 Goverriment Contracts, Pentagon Forces Negotiators to Drop Procurement
Intagrity Terms from DOD Bill, BNA, Nov. 8, 1991, at A-16, available in LEXIS, Nexis
Library, BNA File [hereinafter Pentagon Forces).

178 EPICTETUS, EXCHEIRIDION (c.100).

17010 U.8.C. §§ 2897, 23878, 2397b, 2397¢; 18 US.C. §261; 37 U S.C, § 801(b)

10181 5.C. §§ 207, 281; 37 U.S.C. § 801(b).

15: The fourth statute is 41 U.S.C. § 423(f).

: The fifth statute is 10 U.S.C. § 2397b
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cerned about only one statute in general,18% which increases to two
statutes if they served as procurement officials during their last two
years of government service.i84 This again increases to three stat-
utes!8s if they held a certain rank and were involved in procure-
ment-related activities during their last two years of government
service.

Former and retired DOD civilian officers and employees need to
steer their postgovernment employment conduct through at least
one statute,18¢ which increases to two statutes 187 if they served as
procurement officials during their last two years of government ser-
vice. This increases to three statutes!88 if they held a certain rank
and were involved in procurement-related activities during their last
two years of government service.

This statutory labyrinth is somewhat overwhelming to the
average DOD official. Postgovernment employment restrictions
should be part of a ‘‘fair and understandable system’ for both the
former DOD official ‘‘whose activity must be fairly restricted, and
for the public who rightfully demands tough enforcement of
laws.''18% Nevertheless, former DOD officials, through the far-reach-
ing restrictions in these laws, presently are branded as scofflaws or
scofflaws-in-waiting before they even have begun to seek post-
government employment. The best example of this point is the
onerous two-year criminal selling statute, 18 U.8.C. § 281, which
prohibits retired military officers from selling anything to the
department from which they retired for two years after retiring,
regardless of the officers’ rank or potential for improper influence,
or whether any nexus whatsoever exists between their former mili-
tary duties and what they now wish to sell. This broad restriction is
patently unfair and discriminatory, especially because no parallel
statute exits for executive branch officials in the nonuniformed ser-
vices. Congress needs to reconsider the value of this overlapping
"‘deterrence’’ when no nexus to any true conflict of interest exists.
Mr. Joe D. Whitley, Deputy Assistant Attorney General, Department
of Justice, addressed this ‘‘deterrence’’ in testimony before a Senate
subcommittee on 18 U.S.C. § 207, stating as follows:

[T)his deterrence . . . should be weighed against the best
interests of society to encourage its citizens to work in

18318 U.8.C. § 207
184 The second statute is 41 U.8.C. § 423(f)

165The third statute is 10 U.S.C. § 2397b.

15618 U.5.C. § 207.

187 The second statute is 41 U.S.C. § 423(0).

188 The third statute is 10 U.8.C. § 2397b.

180 Lobbying Hearings, supra note 134, at 4 (statement of Sen. Levin).
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Government and to consider such service an honor and a
privilege, and at the same time not to punish them with
unreasonable penalties unrelated to any genuine conflict
of interest on their leaving Government for other
employment. 190

The philosephy behind § 207—that is, deterrence with fair-
ness—illustrates why the DOD-unique postgovernment employment
statutes should be repealed, and why the postgovernment employ-
ment restrictions in 41 U.S.C. § 423(f) are no longer necessary. Per-
petuating the prohibitions in these statutes, which cover similar con-
duct, but which apply different restrictions to limited classes of
former DOD officials, is at odds with the comprehensive purpose and
structure of the 1989 Ethics Reform Act.191 A quote from the sub-
committee hearings on the 1989 Ethics Reform Act exemplifies the
quandry in which former DOD officials find themselves on leaving
government service, Although the senators speaking were referring
to 18 U.S.C. § 207(c) before its amendment by the 1989 Ethics
Reform Act, their comments are apropos to the four statutes at
issue:

Sen. Levin, I will be putting this in the record now [refer-
ring to a subcommittee flowchart that helps determine
who 207(c) applies to].

Sen. Stevens. Iread that.
Sen. Levin, Did you? Just to show how complicated this is.

Sen. Stevens. At first I thought they had lost their minds,
but then Iunderstood it. [Laughter.}

Sen. Levin. This could almost be right out of Dickens. This
is a chart of questions you have to ask yourself when you
leave the government as 1o whether you are covered or
not, First of all . . . you've got to ask a question, and if the
answer is *‘Yes'’, then you've got to ask another question.
If the answer is **Yes'', you've got to ask another question.
I'mean, that is a Rubik’s Cube, and it is not solvable by an
awful lot of people.192

B. Procurement Integrity Postgovernment Employment Restrictions

1. Generally —What commonly is referred to as the Procure-
ment Integrity Act, codified at 41 U.S.C. § 423, began as the ‘‘pro-

101, at 44 (statement of Joe Whitley).
191136 Cong. Rec, S8346
142 Lobbying Hearings. supra note 134, at 16
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curement integrity'’ section of the Office of Federal Procurement
Policy Reauthorization Bill. This bill created section 27 of the Office
of Federal Procurement Policy Act Amendments of 1988.19% Con-
gress passed the Procurement Integrity Act on November 17, 1988.
Interestingly, the new restrictions that the Act imposed on post-
government employment activities caused many senior and essential
federal officials to resign to escape the Act's far-reaching grasp. Con-
gress was forced, therefore, to delay its effective date to study it at
greater length.194 The Procurement Integrity Act finally became
effective 240 days later,195 but was suspended within six months of
its effective date for a period of one year by the same law that also
amended it—the 1889 Ethics Reform Act.196 Despite its rocky start,
the Procurement Integrity Act survived and currently is in effect,
even though the Administration and Congress have made several
efforts to repeal portions of it, including its postgovernment employ-
ment provisions.

The Procurement Integrity Act’s purpose, among other things,
was to restrict the postgovernment employment activities of certain
former executive branch personnel to protect against favoritism in
the government's procurement process.19? Its legislative purpose

198 Office of Federal Procurement Policy Act Amendments of 1988, Pub, L. No.
100-879, § 6, 102 Stat. 4063, 41 U.S.C. § 402 (1988).

104 United States v. Boeing, 845 F.2d 476 1.20 (4th Cir.) (No. 88-031), rev'd, 404
.8. 152 (1990) (brief of Lawrence H. Crandon); see H.R. Rer, No. 748, 87th Cong., 1st
Sess. (1961). When President Ronald Reagan vetoed the *'Post-Employment Restric-
tions Act of 1988, H.R, 5043, 100th Cong., 2d Sess, (1088), he noted that, “It is
already difficult to recruit talented people into the senior ranks of government,” and
regarding the proliferation of new ethics laws, “‘[mjany of the most talented might
never sign up to serve their country, and the country would be the worse for it.”
President's Memorandurm of Disapproval, 24 WeEKLY Comp. PRrEs, Doc, 1561 (Nov, 23,
1988),

15 Originally, the ' Procurement Integrity Act” was to take effect 30 days after
its passage; ses H.R. Rep. No. 911, 100th Cong., 2d Sess. (1988). Congress extended the
effective date however, to take effect 180 days after the date of the Act’s enactment;
furthermore, the Act was to apply only to conduct that occurred on or after May 16,
1989, The effective date was extended again, for 60 additional days, to accommodate
complaints from various executive branch agencies—such as the Office of Manage-
ment and Budget, the DOD, and defense con(ractors Who complained that they
needed more time to digest and administratis
requirements; see 135 Conc. Rec. H1876 (daily ed May la 1989},

Interestingly, the Act was only in effect for approximately six months when the
Ethics Reform Act of 1889, § 506(d) suspended it; see supra note 20. This suspension,
which lasted for one year following the date the Reform Act was enacted—until 1
Decernber 1990—resulted from President George Bush's dislike of the Procurement
Integrity Act and the worries of several members of Congress that the Procurement
Integrity Act conflicted with existing conflict of interest laws; see 134 Cona. Rec.
515,962 (1988) (daily ed. Nav, 17, 1989). See also Donaldson, supra note 1, atn.7.

19 See supra note 20

197Because Congress hurriedly passed, before its imminent adjournment, the
Procurement Integrity Act, no joint House-Senate legislative history was drafted in
time to accompany the Act. Only comments from certain members of Congress are
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was to ‘‘break the back of the old-boy network' in which govern-
ment personnel gave ‘‘information and favors’' to contractors in
exchange for “promises for future employment opportunities.''198
The Act also provides for contractual, administrative, civil, and
criminal penalties for violating its various provisions,19¢

Since the Procurement Integrity Act's enactment, however,
many parties have questioned its necessity.20° Members of the pri-
vate sector criticized it as ‘‘unnecessary, redundant, and counter-
productive, due to the tremendous amount of legislation already in
effect governing ethical conduct.'201 A General Accounting Office
(GAO) survey of industry and government acquisition officials
opined that Congress ‘‘should concentrate on making the law less
complicated and easier to understand rather than . . . adding to the
patchwork of existing procurement laws.''202 Notwithstanding these
criticisms and the argument that Congress should examine the inade-
quacies of existing laws before passing more laws, Congress enacted
the Procurement Integrity Act as a *‘noble cause. 208 This occurred
despite the findings in 1986 by the President’s Blue Ribbon Commis-
sion on Defense Management—known as the Packard Commission—
that ‘‘the nation’s defense progrars lose far more to inefficient pro-
cedures than to fraud and dishonesty. The truly costly problems are

. overcomplicated organization and rigid procedure, not avarice or
connivance.''204

available. For example, Senator John Glenn (D-Ohio) attached to his statement in the
Congressional Record for October 20, 1988, a section-by-section analysis of section 6
of the Act. Huwev e, Representamve Jack Brooks (D-Tex.), Chairman of the House of
t 0 Committee and a sponsor of the Act, stated

that Senator Glenn's analysis, which was the only joint analysis produced by the
Senate with respect to section 6, was "extraneous” to the words of the bill, See 134
Coxe. Rec. H10,611 (daily ed. Oct, 20, 1989); see also Stephen M. Ryan, The History of
the Troubled Procurement Integrity"" Statute V-11 n. 16 (1890). & paper presented at
& seminar held at The Judge Advacate General's School's 1993 Government Contract
Law Symposium, at Charlottesville, Virginia (Jan. 12, 1093) (Mr. Ryan is an attorney
with Brand & Lowell, P.C., Washington, D.C.) (on file at the law library at The Judge
Advocate General's School) [hereinafter Ryan Paper].

198134 Coxe. Rec. $17,071 (daily ed, Oct. 20, 1988) (statement of Sen. Glenn)

19941 U.8.C. § 428 (2)-) (1992).

2009y Extend the Authorieation of Appropriations for the Office of Federal
Procurement Policy: Hearings on H.R. 3345 Before the Legisiation and National
Security Subcomm. of the House Comm. on Government Operations, 100th Cong,, Lst
Sess, 169-200 (1987) (letter from Albert D. Bourland, Vice-President of Congressional
Relations, United States Chamber of Commerce, to Representative Jack Brooks,
Chairman of the House Committee on Government Operations)

201 Donaldson, supra note 1, at 424,

202/g, at 428, 438 n.28.

a1g

204 1d. at 445 n. 108, See PRESIDENT'S BLUE RIBBON COMMISSION ON DEFENSE MANAGE-
MENT, A QUEST For EXCELLENCE: FINAL REPORT T THE PRESIDENT 44 (June 1086) (Sum-
mary) (chaired by David Packard, Hewlett-Packard Company founder); see also The
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2. Prohibitions.—Title 41, United States Code, § 423(f) delin-
eates the Act's restrictions on postgovernment employment. This
subsection was the first government-wide295 revolving door provi-
sion targeted specifically at procurement conduct.206 [t imposes two
basic restrictions on employees who leave federal service. First, for-
mer procurement officials2°7 may not participate in any manner on
behalf of competing contractors in any negotiations leading to the
award or modification of contracts for such procurement. Second,
former procurement officials also may not participate personally and
substantially on behalf of competing contractors in the performance
of such contracts.208 Both restrictions apply for twe years20® from
the date of the former procurement officials’ last personal and sub-
stantial participation210 in the procurements on behalf of the gov-
ernment. Subsection 423(f) does not statutorily preclude individuals
from being employed by the successful competing contractors; it
only excludes employment activities relating to the particular pro-
curements in which the individuals participated.21!

These two restrictions also apply to former procurement offi-
cials' postgovernment employment activities on behalf of some sub-
contractors. They generally do not apply if the subcontract amount
is less than $100,000 or if the participation is on behalf of sub-
contractors below the second tier.212 The restrictions do apply, how-
ever, regardless of dollar value and at any tier, if the subcontractors
on whose behalf the individuals are now participating significantly
assisted the prime contractors in negotiating the prime contracts.
They also apply if the individuals, while serving as government

Acquisition Findings in the Report of the President’s Blue Ribbon Commission on
Defense Management; Hearings on.S. 3082, S. 2151 Before the Subcomm. on Defense
Acquisition Policy of the Comm. on Armed Services, 99th Cong., 2d Sess. 30-40
(1986) (statements of Packard Commission members David Packard, Dr. William Perry,
and Jaques 5. Gansler).

208Unlike 41 U.S.C. § 423(f), which applies government-wide, 10 US.C. §
2397b targets only the procurement-related activities of DOD personnel.

208 Ryan Paper, supra note 197, at V-13.

%7The Procurement Integrity Act applies to DOD officers, employees, and
enlisted members if they served as procurement officials, as defined in the statute.
See supra note 22,

208 Memorandum, Army Standards of Conduct Office (SOCQ), Office of the
Judge Advocate General (OTJAG), DAJA-SC, subject: Ethics Under the Procurement
Integrity Act (1 Oct. 1092) [herei Army Ethics

209The original House bill provided for a three-year, rather than a two-year, bar.
See H.R. 3345, 100th Cong., 2d Sess. (1988); 134 ConG, Rec. H7426 (1988).

210The Procurement Integrity Act defines the term "personal and substantial
participation”’ as it is defined under 18 U.S.C. § 207. See supra text accompanying
notes 137-56. See also supra note 143

211 Ryan Paper, supra note 197, at V13,

212 Army Ethics Memorandum, supra note 208
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employees, recommended the particular subcontractors to the prime
contractors as scurces.213

Although they do not regulate postgovernment employment
conduct, subsections 423(a)(1) and (b)(1) are important to this discus-
sion because they both regulate the conduct of procurement officials
who seek postgovernment employment with competing contractors.
Subsection (a)(1)214 prohibits competing contractors from discussing,
offering, or promising future employment to government procure-
ment officials during the conduct of a procurement. Subsection
(b)(1)215 is a mirror image in reverse, in that it prohibits government
procurement officials from soliciting or accepting future employ-
ment discussions or promises from competing contractors during the
conduct of a procurement, absent a proper recusal under subsection
(c).216 The Procurement Integrity Act does not prohibit employment

B

214The pertinent part of subsection 423(a) provides:

During the conduct of any Federal agency procurement of property or

services, no ccmpetu\g ccmracwr or any officer, employee representa-

tive, agent o of &

Ith) make directly or mdxrect]\ any offer or prom)se of future
employment or business opportunity te, or engage, directly or indirectly,
in any discussion of future employment or business opportunity with,
any procurement official of such ageney, except as provided in subsec-
tion (c)

41U.8.C. § 423(aX1) (1992)

215 Sge supra note 21,
218 The pertinent part of subsection 423(c) provides:

(1) A procurement official may engage in a discussion with a com:
peting contractor that is otherwise prohibited by subsection {bX1) if,
before engaging in such discussion—

(A) the procurement official proposes in writing to disqual-
ify himself from the conduct of any procurement relating to the compet-
ing contractor (i) for any period during which future employment or
business opportunities for such procurement official with such compet-
ing contractor have not been rejected by either the procurement official
or the and (ii) if ined to be necessary by the
head of such procuring official’s procuring activity . . . ; and

(B) the head of that procuring activity of such procurement
official . . . , after consultation with the appropriate designated agency
ethics official, approves in writing the recusal of the procurement
official.

(2) A procurement official who, during the period beginning with
the issuance of a procurement solicitation and ending with the award of
a contract, has and in the evalua-
tion of bids or proposals, selection of sources, or conduct of negotiations
in connection with such solicitation and contract may not be approved
for a recusal under paragraph (1) during such period with respect to such
procurement.

(3) A procurement official who, during the period beginning with
the negotiation of a modification or extension of a contract and ending
with—

(&) an agreement to modify or extend the contract, or
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negotiations between procurement officials and competing contrac-
tors once the '‘conduct of the procurement’’ has ended—that is,
once the contract has been awarded, modified,217 or extended.

Interestingly, subsections (aX1) and (b)1) can be viclated even
though no evidence of a ‘‘nexus to an official act”” or intent to
influence exists.218 This is possible because these elements of nexus
or intent are not needed to impose inistrative or civil r di
provided for by the statute.

3. Rgform.—Criminal statute 18 U.8.C. § 207 also prohibits the
type of conduct proscribed by subsection 423(f). The 1989 Ethlcs
Reform Act219 ded § 207 to ish a ‘‘single, compr
postemployment statute applicable to former executive and leglsla-
tive branch personnel.’'220 The restriction in subsection 207(a)(1) isa
permanent, lifetime bar that prohibits former officers and
employees who participated personally and substantially in a ‘‘pro-
curement’'22l—that is, a particular matter222—from representing
any other person before a department or agency of the United States
in connection with that same procurement or contract.

In March 1989, President George Bush recognized this overlap
in proscribed conduct and proposed repealing the postgovernment
employment restrictions in subsection 423(f). A federal advisory
commission that he had appointed previously to study a wide range
of ethics issues also recommended that the postgovernment employ-
ment restrictions in the Procurement Integrity Act be repealed.223
The need for this repeal was underscored further by the announce-
ments of several administration officials that they were leaving gov-

(B) a decision not to modify or extend the contract,

has participated and jally in the of a pro-

posed modification or extension or the conduct of negotiations may not

be approved for a recusal under paragraph (1) during such period with

respect 1o such procurement
41U.8.C. §423(cX1){3)(1992).

217 A “‘modification”” means the addition of new work to a contract, or the
extension of a contract, which requires a justification and approval, It does not
include an option where all the terms of the option, including option prices, are set
forth in the contract and all requirements for option exercise have been satisfied,
change orders, administrative changes, or any other contract changes that are within
the scope of the contract, GENERAL SERVS. ADMIN. ET AL., FEDERAL ACQUISITION REG.
3.104-4(e) (1 Apr. 1984) [hereinafter FAR).

218 Donaldson, supra note 1, at 425, 440 147

219 8ee supra. note 20.

220136 Cowa, Rec. S8547.

2214g,

22218 U.8.C. § 207(a)(1) (1892).

223The report was titled, *‘To Serve With Honor; [The] Report of the President’s
Commission on Ethics Law Reform, Report and Recommendations to the President 66
(1989), reprinted in Ryan Paper, supra note 197, at V-15.
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ernment service to avoid the Act's postgovernment employment
restrictions. This prompted Wall Street Journal editorial writers to
note, with respect to the Act, '‘The problem is clear Congress
amended the Federal Procurement Policy Act to create a huge new
list of forbidden activities,’ which the Journal further labeled as the
'typically vague products of today's sloppy legislative drafting.”224

Given that 18 U.8.C. § 207 is a government-wide, postgovern-
ment employment statute recently fine-tuned in the areas of
improper use of influence, no need exists to statutorily impose other
postgovernment employment restrictions on procurement personnel
that are more onerous than those imposed on other government
employees whose actions may have an equally significant or even
greater impact on potential employers.226 For example, the restric-
tion in subsection 423(f) against performing work under a contract
unnecessarily prohibits conduct that poses no '‘potential for abuse
of former positions.”'22¢ The proscribed conduct does not involve
contacts with former government associates, and source selection
and bid proposal information lose their importance with respect to a
procurernent once the contract has been awarded to a particular
company. Furthermore, § 207 would prohibit the situation in which
former government procurement officials, after contract award and
during contract performance, contacted their former government
colleagues in an attempt to persuade them to overlook a contract
requirement or to approve and provide an advance payment before
completion of the required work. This is because the individuals’
contacts would constitute prohibited representation on particular
matters in which they participated personally and substantially. If
these individuals have not participated personally and substantially
in the procurement, and are not senior officials under subsection
207(c), then the oppertunity for improper influence is not likely to
arise.

To proscribe work under a contract also makes no sense
because, after a contract has been awarded, both the contractor and
the government have a ‘‘shared interest”” in the contract's success-
ful performance.227 The efforts of former government employees
devoted to such an endeavor are in the government’s best interest.

Although the second restriction in subsection 423(f) against
participating in negotiations helps to ensure that the government's
procurernent-sensitive information remains protected, the restric-
tion is unnecessary because such unauthorized disclosure already is

22¢Ryan Paper, supra note 197, at ¥-22,
225136 Cone. REC, 88647,

26 7g

2ev 7.
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prohibited by subsections 423(b)(3),228 (d),22° and (e)(4).2%¢ Further-
more, administrative,23! civil,232 criminal,233 and contractuai?? pen-
alties are available for violations of these subsections. For example,
if procurement officials properly disqualify themselves from agency
procurements in accordance with subsection 423(c), negotiate for
employment with contractors competing for such procurement,
begin employment with those competing contractors, and improp-
erly disclose proprietary or source selection information during the
pendency of the procurements, those individuals will have violated
subsections 423(d) and (eX4), which authorize administrative
remedies and civil penalties.

Accordingly, the two-year restrictions in subsection 423(f) over-
lap with 18 U.8.C. § 207 and unnecessarily add a second, third, and
possibly fourth layer of postgovernment employment restrictions on
former government procurement officials. Additional subsection
423 provisions remedy unauthorized disclosure of proprietary or
source selection information during the conduct of agency procure-
ments by former government employees who obtain employment
with competing contractors. Additionally, proprietary and source

228The pertinent part of subsection 423(b) provides:
During the conduct of any Federal agency procurement of property or
services, no procurement official of such ageney shall knowingly—

(3) disclose any proprietary or source selection information regard-
ing such procurement directly or indirectly to any person other than &
person authorized by the head of such ageney or the contracting officer
to receive such Information.

41U.8.C. § 423(b)(3)(1092),

228 Subsection 423(d) provides:

During the conduct of any Federal agency procurement of property or

services, no person who is given authorized or unauthorized access ta

proprietary or source selection information regarding such procurement,

shall knowingly disclose such information, directly or indirectly, to any

person other than & person authorized by the head of such ageney or the

contracting officer to receive such information.
41U.8.C. § 423(d) (1992).

230The pertinent part of subsection 423(e)(¢) provides: “If a procurement offi-
cial leaves the Government during the conduct of such a procurement, such official
shall certify that he or she understands the continuing obligation not to disclose
proprietary or source selection information.” Jd. § 423(e)(4) (1992).

221Title 41, United States Code, § 423(h) provides for administrative penalties
for violations of subsections 423(b), (d), or (e).

202Title 41, United States Code § 423(1) provides for civil penalties for violations
of subsections 423(a), (b, (), or (f).

23 Title 41, United States Code § 423(3) provides for criminal penalties for,
among other things, knowingly and willfulty disclosing proprietary or source selection
information during the conduct of a procurement,

#34Title 41, United States Code § 423(g) provides for contractual penalties for
conduct by a that violates 423(a).
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selection information loses its importance with respect to a procure-
ment once a contract has been awarded; and the government’s inter-
est is advanced by the contract being performed successfully by
former government employees who are familiar with the procure-
ments and the government's needs, The multiple restrictions in sub-
section 423(f) are counterproductive and add unnecessary complex-
ity to an already crowded matrix of restrictions. Moreover, these
multiple restrictions come at a high cost to executive branch efforts
to administer a meaningful, intelligible, and workable ethics
program.235

Even Congress was forced to recognize, albeit belatedly, the
complexity of the postgovernment employment restrictions in sub-
section 423(f). In 1989, Congress amended § 27 by adding a new
subsection (k).23¢ This new subsection, entitled '‘Ethics Advice,”
requires agency ethics officials, on request, to provide procurement
officials with written ‘‘safe harbor’ opinions as to whether § 423
precludes these officials from engaging in certain activities, such as
negotiating for employment, or accepting postgovernment employ-
ment, with competing contractors, 237

Subsection 423(k) is a patent indictment of congressional fail-
ure in the ethics arena. As a matter of principle, ethics, or ‘‘safe
harbor’’ opinions, which supposedly serve to protect requesting offi-
cials from sanctions if they fully disclose their situations and then
follow the ethics advice they receive, should be unnecessary. Ethics
laws, to include those imposing postgovernment employment and
employment activity restrictions, should be straightforward,
thereby enabling employees of reasonable intelligence and experi-
ence to understand and comply with them without having to obtain
written legal opinions to ‘‘protect’ them.238

Although the Procurement Integrity Act was prompted in part
by the 1988 criminal scandal concerning DOD contracting practices
known as Operation Ill-Wind,22® none of the individuals and com-
panies involved in the [lI-Wind indictments, pleas, and prosecutions

238136 CoNG. REC. $8547 (daily ed. June 21, 1990).

24Defense Authorization Act for 1990 & 1991, Pub. L. No. 101-189, §
814(a)3), 1989 U 8.C.C.A.N. (103 Stat.) 1496

25741 U.8,C. § 428(k) (1992). See 136 CoxG. ReC. 58547 (daily ed. June 21, 1990).

238 I4. at S8548

228 *Operation LIl-'Wind"" was the Federal Bureau of Investigation's (FBI) code
name for che criminal investigation of the DOD contracting program. Front page
newspaper reports in June, 1988 led the public and members of Congress to believe
that the DOD procurement program was replete with corruption. Public opinion
polls—taken soon after the investigation became public knowledge—demonstrated
that Americans were angered by and disgusted with the government's contracting
system. Such public apinion is a powerful stimulus for “reform.’ See Ryan Paper,
supra note 197, at V-4.
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had engaged in conduct that would have violated the restrictions in
subsection 423(f). This is significant. Senator Levin even recognized
that “‘there is no indication that, after leaving government service,
any individual performed work under a contract or assisted a com-
peting contractor in negotiations leading to the award of a contract
on which he had participated during government service,''240

Congress should repeal 41 U.8.C. § 423(f) as an unnecessary
and duplicative prohibition on conduct already proscribed by 18
U.8.C. § 207. That § 423(f) currently applies to enlisted members of
the uniformed services, while § 207 does not, is not sufficient rea-
son—in and of itself—to retain § 423(f) and all of its baggage. Con-
gress simply should amend § 207 to make it apply to those enlisted
members who serve as procurement officials for the government.

C. Reporting Requirements and Postgovernment Employment Bars
Under 10 U.S.C. § 2397-2397c

As previously outlined, 10 U.8.C. § 2397 through 2397c is a
revolving door statute targeted specifically at certain DOD officials
and their postgovernment employment arrangements with defense
contractors. The restrictions on seeking employment imposed by §
2397a, and the postgovernment employment prohibitions contained
in § 2397b, should be repealed because their purposes duplicate the
revolving door restrictions that already apply to all executive branch
officers and employees under 18 U.8.C. §§ 207 and 208(a). The post-
government employment reporting requirements contained in §
2397 and 2397¢ also should be repealed because they impose unnec-
essary and administratively difficult procedural requirements on the
DOD ethics program that do not contribute positively to enforcing
the postgovernment employment prohibitions in § 2397b.241

1. Reporting Requirements in Section 2397 through 2397c

(a) Generally.—Experience seems to indicate that the pub-
lic always has been concerned about the potential for DOD officials
to improperly use their official positions to curry favor with defense
contractors to secure potential future employment. Department of
Defense officials, especially career military officers, often leave gov-
ernment service well prepared for business. They '‘know how to
work in the close quarters of a corporate environment and talk in
terms of either strategy or tactics against the ‘enemy, their former
employer, or their customers as the case may be.’242 Accordingly,

240136 CoNe. REC. 88647 {daily ed. June 21, 1990).

241]1d. ar 88546,

242 GOVERNMENT CONTRACTS UNDER THE FEDERAL ACQUISITION REGULATION, CHAPTER
3: IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST, SECTION 3.1, ETHICS
IN CONTRACTING (1986).
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Congress imposed reporting requirements on certain former DOD
officials (§ 2397) and major defense contractors (§ 2397¢).

The reporting requirements imposed on former DOD officials
began in 1869 and initially were codified at 50 U.S.C. § 1436.2¢3
These reporting requirements later were amended and became 10
U.8.C. § 2397.244 Today, § 2397 requires former DOD officials—0-4
and GS-13 and above—to file reports if they are employed by a major
defense contractor at an annual pay rate of at least $25,000 within
two years after leaving the DOD.245 These reports must include
information: (1) the individuals’ current duties; (2) their former
duties while employed by DOD; (3) the extent to which their former
official DOD duties required them to perform work for these particu-
lar defense contractors; and, (4) the nature of any disqualification
actions taken during their last two years of government service 246

The reporting requirements imposed on major defense contrac-
tors—for purposes here, those awarded one or more DOD contracts
aggregating at least $10 million in the preceding fiscal year?47—
began with the Defense Acquisition Improvement Act of 1986,
which added a new § 2397c.248 Section 2397c, a corollary to § 2397,
requires major defense contractors to submit annual reports to the
DOD identifying former DOD officials who received compensation
from the contractor within two years after leaving the DOD.248

(b) Reform.—Sections 2397 and 2397c serve only to
encumber the DOD ethics program by singling out certain DOD offi-
cials and defense contractors with requirements to file reports that
are not imposed on officials and contractors of other executive

247 ct of November 19, 1969, Pub. L. No. §1-121, 1969 U.8.C.C.A.N. (83 Stat.)
287 (cadified at 50 U.S5.C. § 1436).

243 Technical Amendments Act of October 12, 1982, Pub. L. No. 97-925, 1982

$.C.C.A.N. (06 Stat.) 1201 (codified at 10 U.8.C. 2397).

245 Former employees meet these reporting requirements through the comple-
tion and filing with the DOD of Department of Defense Form (DD Form) 1787, Report
of DOD and Defense Related Employment. Department of Defense 5500.7-R, JER,
Aug. 80, 1998, ch. 7, § 4.

28410 U8.C. § 2397(b)(3) (1992)

24774, § 2397c(b)(1)(A)

248 Defense Acquisition Improvement Act of 1986, Pub. L. No. 99-951, 1936
U.8.C.C.A.N. (100 Stat.) 5627. The reporting requirement for defense contractors
began in a package of procuremenc-related provisions offered during the defense
acquisition policy subcommittee [of the Senate Armed Services Committee] markup of
the 1986 defense authorization measure [S. 674]. Then-Senator Dan Quayle (R-Ind.)
the subcommittee chairman, offered the package. Senator Quayle's provision
required defense contractors to report to the DOD regarding any employee who
within the past two years, was employed by the DOD and who had substantial respon-
sibility for contracts with that contractor. See Revolving Door Provision Included in
Semate Panel’s Markup of Defense Bill, BNA, Apr. 4, 1985, at A-19, available in
LEXIS, Nexis Library. BNA File [hereinafter Revotving Door Provision].

24910 U.8.C. § 2307(bX1)(AN(B) {1902)
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branch agencies. This ‘‘differential treatment is at odds with con-
gressional and administration efforts to provide uniformity in ethical
standards that apply throughout the executive branch. '25° Although
the reports from both former DOD officials and contractors are filed
with the DOD, they have ‘'not proved to be of value” in enforcing
any conflict of interest restrictions.2s! Interestingly, the only basis
for initiating action under either of these two sections has been for
failure to file the reports themselves, rather than for violating any
other restriction.262

Additionally, the volume of reports that the DOD—and the
headquarters of each military department—receives, analyzes, and
seeks clarification on because of faulty or unclear information cre-
ates an unnecessary administrative burden that is time- and
resource-intensive without any sort of positive remuneration. In
1990, the GAO estimated that compliance by former DOD officials
with the filing requirements imposed by § 2397 was as low as thirty
percent.258 This low compliance rate required DOD and military
department ethics counselors to set aside their primary duties while
they attempted to contact thousands of nonfilers 254 Thus, the offi-
cial duty time and personnel efforts spent on administering this pro-
gram is a major commitment of resources. Ethics counselors could
employ these resources more productively by using this time and
effort to provide ethics advice and training. The justification to
repeal this reporting requirement becomes more persuasive in light
of the reports' failure to prove its value to the administration of the
DOD’s ethics program. 258

Recently, Congress questioned the continuing need for these
reports. A staff analysis prepared for the House Armed Services
Subcommittee on Investigations, chaired by Representative Nicholas
Mavroules (D-Mass.), recognized that the ‘‘purpose of the reporting
requirement is not clear,” and that because those not complying with
the requirements are not likely to file accurate reports or to file
reports at all, *‘the reports are really of no value’ without a costly
administrative system for follow up.258

The reporting requirements that § 2397 and § 2397c impose

250136 ConG. Rec. $8549

a1

2s27g

55574,

wsagg,

2ssd.

236 Mavroules to Offer Revolving Door Amendment to DOD Bill, BNA, May 13,
1991, at A-8, avadlable in LEXIS, Nexis Library, BNA File [hereinafter Mavroules
Amendment].
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provide no benefit and serve only to administratively burden the
DOD ethics program. Consequently, Congress should repeal them.

2. Requirements Relating to Contacts Under Section 2397a

{a) Generally.—Section 2397a2%7 applies to certain DOD
officials—0-4 and GS-11 and above258—who have participated in
procurement functions25® in connection with contracts awarded by
the DOD. These officials must report any contacts that they make
regarding future employment opportunities to the defense contrac-
tor who was awarded the contract.260 These DOD officials also must
report any contacts that these defense contractors make with them
regarding future eraployment opportunities.26! The reports—which
must be made to the officials’ supervisors and designated agency
ethics officials—must include the dates of each contact and a brief
discussion of the contact’s substance 262 A one-time contact that
DOD officials immediately terminate requires neither disqualifica-
tion268 nor a report. 264

If DOD officials fail to report other such contacts promptly or to
disqualify themselves, if appropriate, they are subject to administra-
tive penalties and, after leaving government service, a ten-year ban

257 Defense Authorization Act for 1986, Pub. L. No. 89-146, § 923, 99 Stat. 583
(codified at 10 U.8.C. § 2387a). The Senate Armed Services Committee, during its
three-day markup of the Senate bill [$, 674], included language requiring certain DOD
employees [0-4 or GS-11 and above] to report contacts with a contractor regarding
future employment opportunities and disqualify themselves from any official actions
relating to that contractor. The Senate bill also strengthened the reporting require-
ment for DOD personnel who left government and went to work for defense contrac-
vors, See Revolving Door Provision, supra note 248, See also 1885 U.S.C.C.AN. (99
Stat.) 811-12.

2610 U.8.C. § 2387a(a)2) (1892).

252 Subsection 2397a(a}(6) defines the term ''procurement function’” to include
any function, with respect to a contract, relating to ''(A) the negotiation, award,
administration, or approval of the contract; (B) the selection of a contractor; (C) the
approval of changes in the contract; (D) quality assurance, operation and develop-
mental testing, the approval of payment, or auditing under the contract; or (E) the
management of the procurement program.” /d, § 2397a(a)6).

Based on the statute, it appears that almost any activity that is performed and
which relates to a contract is considered to be a ‘'procurement function” for the
reporting requirements in § 2397a.

260/4, § 2397a(bX1)(A).

2617q,

282/d, § 2387a(bX1)A),(c).

263For any period during which neither defense contractors, nor DOD officials
subject to this statute, have rejected future employment opportunities with each
other after initial contacts by either party, the officials must disqualify themselves
from all participation in the performance of procurement functions relating to the
contracts of those defense contractors. 10 U.8.C. § 2397a(bY 1XB)(1992).

2641, § 2397a(b)2).
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on employment with the defense contractors involved in the
contacts.265

(b) Reform.—The restrictions on seeking postgovernment
employment imposed by § 2397a are similar in their application to
the restrictions on seeking postgovernment employment that apply
to all executive branch personnel under 18 U.S.C. § 208, Acts Affect-
ing a Personal Financial Interest.266 Accordingly, § 2397a is duplica-
tive and subjects a selected class of executive branch officers and
employees to unnecessary procedural requirements intended to
ensure, as does § 208, that these officials do not improperly use their
government positions to further the interests of potential
employers.267

Title 18, United States Code § 208 already requires that these
DOD officials disqualify themselves under essentially the same con-
ditions. In other words, DOD officials are, prohibited from participat-
ing in their official capacity in any matter that involves an entity
with which they are negotiating, di ing, or have an arra
regarding future employment.268 The practicalities of this prohibi-
tion mean that these officials must notify their supervisors of the
situation and request disqualification if their duties require them to
take actions affecting their potential employers, but they desire to
negotiate for prospective employment. Supervisors must either
ensure that the officials disqualify themselves and cease all partici-
pation in such matters, or make a determination that the officials'
“‘interest’’ in their prospective employers are not so substantial as to
be deemed likely to affect the integrity of the officials’ duties.28¢
Farthermore, Congress intended for the 1989 amendments to 18
U.8.C. § 208 to make that statute the government-wide standard for
negotiating for postgovernment employment, 27

Given the elaborate restrictions and procedures in 18 U.S.C. §
208, § 2397a of Title 10 merely adds the procedural requirement that
the officials give written notice of the contacts and file written dis-
qualification statements, if appropriate. Officials must comply with
these § 2397a procedures even if they no longer perform official
duties that could affect prospective employers. In essence, § 2397a

20514 § 2397a(d)(1)(A). See also Defense Authorization Act for 1987, Pub, L.
No. 89-681, § 932, 1986 U.5.C.C. AN, (99 Stat.) 6456,

208 See supra note 34.

267136 Cone. Rec. 58548

288 See supra note 34.

2918 U1, 8,C. § 208(b)(1) (1992).

#70The 1989 amendments to 18 U.S.C. § 208 made the restrictions and pro-
cedures on for while still in government service more defini-
tive. See 138 CoNg, REC, §8546. See also Ethics Reform Act of 1989, supra note 20.




118 MILITARY LAW REVIEW [Vol. 142

requires affirmative action by DOD officials who already are disqual-
ified, de facto, from the performance of procurement functions
relating to the contracts of those particular defense contractors,27!
Accordingly, the bureaucratic procedural requirements in § 2397a
constitute an example of overkill for no valid purpose and impose a
labyrinth network of confusing and overlapping administrative
requirements on an already overburdened DOD ethics program.

For the sake of uniformity—and because it is discriminatory to
subject only DOD procurement personnel to an additional layer of
overlapping procedural requirements and penalties that differ from
those that apply to other executive branch officers and employees—
§ 2397a should be repealed

3. Prohibitions on Employment by Defense Contractors Under
Section 2397b

(a) Generally.—None of the revolving door and conflict of
interest statutes enacted prior to or after § 2397b prohibit former
government officials from accepting employment with defense con-
tractors. Instead, these statutes restrict former government officials
from performing certain representation or selling activities for their
employers. However, § 2397b was the first, and so far the only,
statute to prohibit certain DOD officials from accepting compensa-
tion from—that is, accepting employment with—certain defense
contractors.

Section 2397b arose through a somewhat circuitous route.
First, the Defense Authorization Act for 1986 prohibited presidential
appointees from accepting, for a two-year period, postgovernment
employment with any defense centractors with whom they acted as
primary government representatives in the negotiation or settle-
ment of a government contract.272 Considerable confusion arose as
to whether the term ‘‘presidential appointees’ covered all officers
in the military as well as civilian appointees, by virtue of the fact
that military officers also are appointed by the President with the

271136 Coxe. REC. 88546

272 Defense Authorization Act for 1986, Pub, L. No. 99-145, § 921, 99 Star, 583,
698. Both the House and Senate bills contained provisions limiting the activities of
DOD employees regarding postgovernment employment. The House bill placed an
absolute two-year prohibition on employment by defense contractors of any govern-
ment employees who had signi ilities for functlons
regarding those contractors or any of their subsidiaries or affiliates. However, the
House ylelded with an amendment that added a new provision to the Senate bill
prohibiting presidential appointees who acted as primary government representatives
in negotiating or sertling government contracts from accepting employrment with
those contractors within two years after the termination of such activities. Ses 1985
U.S.C.C.AN. 611-12, See aiso Defense Authorization Act for 1987, Pub. L. No. 89—
661, 1986 U.S.C.C.A N. (99 Stat.) 6455
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advice and consent of the Senate.?’ Because this issue remained
unresolved, and because of congressional uncertainty regarding the
impact of that two-year ban on the ability of the DOD to attract and
retain qualified officials to serve in key acquisition assignments,
Congress repealed this provision.2?4

In 1986, Congress created a new § 2397b in chapter 141, Title
10, United States Code.2?3 This provision originated out of four
revolving-door bills introduced in the ninety-ninth Congress.278 All
of the bills would have applied to procurement personnel govern-
ment-wide, not just to DOD personnel. Unfortunately, Senator Levin
narrowed his bill2?? only to apply to DOD personnel 278 Senator
Levin chaired the Senate Armed Services Committee, which agreed
to his bill's language regarding the revolving door between DOD
procurement officials and private industry.27® This occurred despite
then-Deputy Defense Secretary William H. Taft’s testimony in a
hearing before the Senate Armed Services Defense Acquisition Pol-
icy Subcommittee in 1985, Secretary Taft testified that no need exis-
ted to tighten current statutory restrictions on postgovernment

273 Defense Authorization Act for 1987, Pub. L. No, 99-661, 1986 U.8.C.C.A.N
(99 Stat.) 6455.

274 Sectjon 921 of the Defense Procurement Improvement Act of 1985—Title IX
of the Defense Authorization Act for 1886, Pub. L. No. 99-145, 99 Stat. 583 (codified
at 10 U.8.C. § 2397a)—was repealed by the Act of Oct, 30, 1986, Pub. L. No, 99-591,
100 Stat, 3341.

275 Continuing Appropriations Act for 1987, Pub. L. No. 99-501, § 931, 1086
U.S.C.C.AN. (100 Stat.) 3341-156,

276 Levin to Offer Bill to Close “‘Revolving Door"'; DOD Official Defends Status
Quo, BNA, Mar, 26, 1985, at A-3, gvailable ¢n LEXIS, Nexis Library, BNA File (here-
inafter beu'rl Bild]. Senator David Pryor (D -Ark.) and Senator Cherles Grassley (R-
lowa) $. 460, and Barbara Boxer (D-Calif.) sponsored a
companion measure, H.R. 1201, that would have prohibited a firm from hiring former
federal employees [at or above 0-3 or G8-8 rank] who played significant roles in the
award or administration of the firms' government contracts within five years after
the termination of the contracts. Senator William Proxmire (D-Wis.) sponsored S. 385,
that would have impased a two-year waiting period before former federal contracting
personnel at the GS-13 level or above could accept employment with firms over which
they had personal and substantial involvement in contracting authority within the
three-year period prior to leaving government service. Senator memlre 's bill also
would have required the former and hiring those
employees to file joint requests with the Office of Personnel Management for advisory
opinions on whether the employment would constitute conflicts of interest. Senator
Carl Levin (D-Mich.) then offered 8. 674, that would have barred former government
employees who, within the three-year pencd pnor to leaving government service,
had participated and functions
relating to contracts, from acceptmg employment with thase contractors for a period
of two years after leaving government service. Senator Levin's bill would have
applied to former officials at or above pay grade 0-3 or GS-9. See also Revolving Door
Provision, supra note 248.

277 See supra note 276 (discussion concerning S. 874).

278 See supra note 276 (discussion concerning S. 674).

276 Revolving Door Provigion, supra note 248,
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employment of contracting personnel, and that the conflict of inter-
est problem was more apparent than real. He further noted as
follows:

We have not seen evidence . that DOD officers or
employees relax contractor requirements in order to curry
favor and gain future employment. We doubt that thisis a
common practice or a substantial problem. On the con-
trary, I believe a contractor is more likely to hire a depart-
ing DOD official who has aggressively represented the
government’s interests. . . . [T]he current law works well
to address actual conflicts of interest.280

Secretary Taft also opined that postgovernment employment
restrictions caused problems for DOD in its efforts to recruit persons
from industry to fill certain positions, although he acknowledged
that the “‘appearance’ of a conflict of interest in the minds of some
might undermine public confidence in the DOD's program.281 He
requested that Congress—if it insisted on tightening the law to
address concerns about improper appearances—do so with a ‘‘nar-
rowly crafted'’ limitation rather than one that would severely
impose on employment opportunities for former government
employees, 282

Then-subcommittee Chairman Dan Quayle (R-Ind.) agreed with
Secretary Taft that sweeping legislation on this issue would be
‘'counterproductive, ' and noted that he was searching for a compro-
mise that would ensure against abuse but still remain reasonable.283
Subcormittee member Alan Dixon (D-II1.) also agreed that it would
be unwise to '‘make appearance a crime.’’284

Several months later the House Judiciary subcommittee held
hearings on another similar bill that Representative Charles Bennett
(D-Fla.) had introduced the previous year.285 The bill prohibited DOD
employees who had ‘‘significant responsibilities for a procurement

250 Deputy Defense Secretary William H. Taft testified on March 19, 1985. See
Levin Bill, supra note 276,

w1y

2821d.

91,

)

253 Representative Bennett referred H.R. 2554 to the House Armed Services
Gommmittee, which reported out the bill after making changes. The House referred the
measure to the Judiciary, and Post Office and Civil Service Committees, on November
21, 1985, The committees had until March 15, 1986, to make any changes to the
measure, after which date the bill became eligible for House floor action. See Conflict
of Interest Measure Aimed at Defense Procurement Criticized at House Hearing,
BNA, Feb. 4, 1986, avaitable in LEXIS, Nexis Library, BNA File [hereinafter Procure-
ment Measure Criticized].
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function" with respect to contractors—during the two-year period
prior to leaving their agency—from working for those contractors for
two years after leaving the DOD.28¢ The bill drew heavy criticism
from most of the witnesses who testified at the two-day hearing.
Their testimony questioned the need for the bill based on a lack of
first, any documentation showing such a need and, second, precision
in the bill's language as to whom the two-year postgovernment
employment ban would apply.287 Nevertheless, after several more
changes to its language, the bill eventually was enacted as 10 U.8.C.
§ 2397b.288

Today, § 2397b imposes an additional layer of postgovernment
prohibitions on a select class of DOD officers and employees—per-
sonnel at or above military O-4 rank or civilian GS-13 level. Its target
is contracting officers, program managers, claims settlement offi-
cials, and contract administrators or auditors in a contractor’s facil-
ity. 28 This section prohibits DOD officials from accepting compensa-
tion valued above $250 from companies with more than $10 million
in defense contracts if the officials, during the two years prior to
leaving the government, met at least one of two conditions. First,
the officials must have spent a majority of working days2®® perform-
ing procurement functions at sites or plants owned by these contrac-

2861,

28774,

288 Sge supra note 275. Interestingly, some of the statutory language that is the
most difficult to understand and apply, and that still survives today, originated in the
testimony of the DOD Deputy Inspector General, Derek Vander Schaaf. Mr. Vander
Schaaf testified that, even though he supponed H R 2554 (see supra, note 286), the
bill's definition of ‘s eeded He recom-
mended that the bill's coverage be limited to i whose
dutles are substantial or continuing with respeet to a particular contractor and who
exercise decisionmaking responsibilities, either directly or as an adviser to the deci-
sion maker" Mr. Vander Schaaf also recommended that DOD policy makers, whose
decisions are directed toward contractors across the board rather than particular
contractors, be exempt from the measure. See Procurement Measure Criticized,
supra note 285 (emphasis added).

289 See Mavroules Amendment, supra note 256.

280 A portion of any working day which is spent performing & procurement
function qualifies as one work day." For example, if officials state that they spend
only 20% of their time performing procurement funetions, that 20% might still fall
within the restrictions because the functions need only have involved any portion of a
work day, not the whole work day. See Memorandum, Department of Defense Office
of General Counsel, to Members of the Ethics Oversight Committee, subject: *'Revolv-
ing Door” Update (10 U 8.C. § 23975) (20 Apr. 1987).

Further, the term ‘'majority of working days” refers to the "‘major defense
system'* involved, not to each individual contract under that system, Thus, individ-
uals wha have worked a majority of their days on major defense systems will be
restricted as to every one of those systems' prime contractors with whom they have
had the requisite contacts. See Memorandum, Department of Detense Office of Gen-
eral Counsel, ta Members of the Ethics Oversight Committee, subject: Ethics Update
Letter #6, 10 U.8.C. § 2397b (8 Mar. 1989),
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tors;2°! or, second, these officials must have participated personally
and substantially, in a manner involving decisionmaking responsi-
bilities222 through contact with the contractors, regarding procure-
ment functions relating to major defense systems,293

) Reform.—As enacted by Congress, the intent of §
2397b is to prevent the possibility of, as opposed to actual, conflicts
of interest in postgovernment employment. In its application it slays
only imaginary dragons that may never materialize. A staff analysis
prepared for the House Armed Services Subcommittee on Investiga-
tions reported that the two-year ban on employment in § 2397b *'is
clearly intended to preclude even the appearance that an individual
may have acted differently while in the government in the hopes or
based on a promise of future employment with''294 a contractor. The
analysis recommends that § 2397b be repealed.295

In its execution, § 2397b overreaches by creating a ‘‘conclusive
presumption’'2% that employment with a defense contractor within
two years of leaving government service is a conflict of interest,
even if one’s work for the defense contractor has no connection
whatsoever with one's former government duties or even the DOD
itself. It is a remedy for a potential, rather than an actual, *‘prob-
lem'" based solely on congressional speculation that the public might
perceive that procurement officials might curry favor with defense
contractors with whom they work to secure future employment.

Section 2397b’s ‘‘remedy'' against '‘appearance’’ problems is
addressed sufficiently in Federal Acquisition Regulation (FAR)

2011f the buildings involved are leased from a third party and occupied by both
contractors and DOD employees, any DOD officials who work in those buildings and
are covered by § 2397b—if the DOD employees work with those contractors
employees on common contracts or projects—are considered to be working at contrac-
tors' *'sites” for purposes of the statute. See Memorandum, Department of Defense
Office of General Counsel, to Members of the Ethics Oversight Committee, subject:
“Revolving Door™ Update Letter #3 (22 May 1987).

282 ]d. "' Decisionmaking responsibilities’” include personal and substantial par-
ticipation in a matter through decision, approval, disapproval, recommendation,
advice, investigation or otherwise. The Office of Government Ethics uses this termi-
nology to describe an '“official act.”

20310 U.8.C. § 2397h(a)(1)(A), (B) (1992).

294 See Mavroules Amendment, supra note 256,

20314, The analysis also recommended, in the alternative, that 10 U.S.C. §
2397 be applied government wide if the Congress would not support the total repeal
of 10 U.8.C. § 2397b. The analysis noted that “[i)f the behavior it is intended to
prevent is such that a restriction on employment in any capacity is desirable, that
rationale should apply to all government procurement officials in similar situations.’

208The term ‘‘conclusive presumption’”” came from the hearing testimony of
Hugh Witt, representing the Aerospace Industries Association, Mr. Witt commented
that the bill '‘creates a that within two years
[after leaving DOD) is a conflict.” See Procurement Measure Criticized, supra note
285.
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1.602-2, Contracting Qfficers’ Responsibilities.2%7 This FAR provi-
sion requires contracting officers to take actions to preserve the
integrity of the procurement process. These responsibilities are,
therefore, sufficient authority for procurement officials to disaffirm
contracts tainted by actual or apparent conflicts of interest.298 For
example, the appearance of an unfair competitive advantage will
Jjustify a contracting officer’s action to exclude a bidder from receiv-
ing the award of a contract.2® Similarly, conduct that compromises
the integrity of the competitive process is sufficient to sustain a
contract’s termination .30 Accordingly, the FAR provides more than
adequate protection against ‘‘appearance’’ problems in the procure-
ment process.

Two witnesses at the hearings for the legislation that eventu-
ally became § 2397b strongly criticized its overreaching nature. Mr.
Hugh Witt, representing the Aerospace Industries Association,
opposed the measure outright and commented that '*[t]his two-year
disqualification, without regard to how remote the job may be from
the DOD’s business, is too broad and unfairly stigmatizes DOD per-
sonnel.’ 31 Mr. Witt also opined that ‘‘[n]o specific legislation . . . will
ever solve’’ the problem of a handful of people who will always take
advantage of a situation to improve their personal reputation or
fortune, 302 Mr. Witt further objected to the bill's confusing and com-
plex language, noting that to define those DOD officials who would
be covered by the measure's language about personnel who had
‘‘significant responsibilities for a procurement function’’ would be
difficult.3%8 Mr. David Martin, then-Director of the Office of Govern-
ment Ethics, testified that the bill was “‘ill-advised'’ because no indi-
cation existed that postgovernment employment conflicts of interest
were a problem.3¢4 Even the subcommittee chairman, Representa-
tive Dan Glickman (D-Kan.), repeatedly expressed concern about the

20TFAR 1.602-2.

29 Naddaf Int'| Trading Co., B-238768.2, Oct. 18, 1990, 90-2 CPD 4 816. See also
United Tel. Co. of the Northwest, GSBCA Nos. 10031-P, 10067-P, 89-3 BCA {22,108,

280 Compliance Corp., 22 CL. Ct. 193 (1890) (party disqualified from the competi-
tive process for having to abtain the ‘s proprietary i i
by Dribing one of the incumbent's employees). See aiso Holmes and Narver Servs.,
Inc., B-235906, Oct. 26, 1989, 80-2 CPD { 379; and CACI, Inc.—Federal v. United
States, 719 F.2d 1567 (Fed. Cir. 1983).

300 Huynh Servs. Co., B-242297-2, June 12, 1991, 91-1 CFD 1 562 (termination
for convenience was reasonable to protect integrity of competitive bidding process
given evidence that employee of the second low bidder, who had reviewed and super-
vised the bidding for that bidder, was married to owner of company that received the
contract as the low bidder).

201 See Procurement Measure Criticized, supra note 285.

0214,

034,

a4 1,
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lack of ‘“‘hard evidence' to indicate that the DOD had a problem
with postgovernment employment conflicts of interest.306 Represen-
tative Glickman also was concerned about the vagueness of the term
“‘significant responsibilities.’'308

Another compelling reason to repeal § 2397b exists. The con-
cepts and definitions it employs are so complex that Congress
believed it would be wrong to leave government employees and
contractors to their own resources to determine whether a particular
postgovernment employment relationship would be precluded stat-
utorily.307 Accordingly, Congress provided a mechanism within the
statute that permits DOD officials to request opinions from their
DAEOs as to whether the requesting officials may accept post-
government employment—compensation—from particular defense
contractors.308 The DAEOs are required by law to provide the
requesting officials with written opinions within thirty days of
receiving the request.39® If the officials are told that they may accept
such employment, a conclusive presumption—that is, a ‘‘safe har-
bor’'—~arises that the officials will not violate the statute by accept-
ing such employment.210

Although the DOD experience has been that § 2397b actually
applies to very few people,31! the written *‘safe harbor’’ opinions
the section generates impose a significant administrative burden on
DOD ethics officials. Defense contractors are aware of the availabil-
ity of these *'safe harbor" opinions and as a matter of practice refuse
to hire former DOD officials who have not obtained written opinions
stating that their employment with the defense contractors will not
violate the law.3!12 Some defense contractors require officials—
before they can become employees of the contractors—to have writ-
ten opinions even if the officials never were involved in procure-
ment or procurement-related activities. Other defense contractors
will not negotiate with DOD officials unless they have written opin-
ions declaring it permissible for them to seek employment with, and
be employed by, defense contractors.312

These opinions are not pro forma. Each must be written by a

s 1d

06 1g.

27136 Cong, Rec. 58549

50810 U.8.C. § 2307b{e)(1) (1992)

20074, § 2307b(eX3).

1014, § 239TD(eX4).

311136 ConG. REC. $8548

S12[g, at $8547

319This knowledge is based on the authot’s five years experience as an ethics
counselor.
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lawyer and tailored to address the propriety of a specific DOD offi-
cial's employment with a specific defense contractor based on the
particular procurement duties that the DOD official performed for
the government.314 From April 6, 1987, when § 2387b became effec-
tive, through December 1, 1989, when the 1989 Ethics Reform Act
suspended the section,315 the DOD prepared approximately 4,400
‘‘safe harbor’’ opinions under § 2397b.31¢ In only about four percent
of the cases were the DOD officials’ prospective postgovernment
employment prohibited by the statute.3!? Unless Congress repeals §
2397b, DOD ethics officials—especially those in procurement com-
mands or on major procurement installations—should expect to con-
tinue being inundated with requests for written opinions regarding
the propriety of postgovernment employment and employment
activities.

Department of Defense ethics counselors are frustrated by the
substantial effort, time, and resources expended on these opinions,
especially because the vast majority of DOD officials requesting the
opinions do not need them because they do not fall within the stat-
ute’s coverage.318 Most unfortunate is that the statute is so complex
that DOD ethics officials need written opinions from ethics coun-
selors to protect them from unwittingly violating the law. Ethics
laws should be straightforward enough to be readily understandable
to most employees.

Some members of Congress concede that the overwhelming
administrative burden on the DOD created by requests for these
‘“‘safe harbor'’ opinions probably was ‘‘not envisioned'” and **would
appear to be disproportionate to the purpose it serves.'31% These
members also recognize that the requirement to provide these writ-
ten opinions to so many DOD officials has diverted thousands of
hours from ethics training and counseling,320

The requirement for written ‘‘safe harbor'’ opinions—when
layered on top of all the other DOD-unique and government-wide
postgovernment employment restrictions that DOD personnel must
learn and abide by—contributes significantly to the DOD’s difficuity

814136 Cona, Rec. 88547,

3158¢g¢ supra note 20. The Ethics Reform Act of 1889 suspended § 2397b—
among other statutes—and § 2397 had ne force or effect during the period beginning
December 1, 1989 and ending December 1, 1990.

316 136 ConG. Rec. $8548-9 (this figure does not include opinions issued under
the '‘safe harbor" provisions of the Procurement Integrity Act, 41 U.8.C. § 423(k)).

317136 Cong. REC. 88549,

A181d. at 88548.

@9 Jq.

820/d, at §8549,
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in providing meaningful and understandable ethics training. Even
Congress recognized that the best that the DOD’s ethics training can
hope to accomplish is to ‘‘give employees the impression that
employment after government service has so many pitfalls that they
raust seek individualized counseling before leaving government.''321

By attempting to prevent conflicts of interest, § 2397b mirrors
in purpose—though certainly not in scope and coverage—the restric-
tions imposed by 18 U.S.C. § 207. This duplication in purpose is
unnecessary, however, and Congress should repeal § 2397b. As Con-
gress intended, the 1980 Ethics Reform Act322 amended 18 U.S.C. §
207 to make it the single, comprehensive, government-wide post-
government employment statute. The restrictions that § 207 imposes
on postgovernment conduct are sufficient to protect against con-
flicts of interest while satisfying the public’s need for assurances of
integrity in the government’s procurement programs.

D. Two-Year Selling Restriction Imposed By 18 U.S.C. § 281

1. Generally. —The selling and claim prosecution restrictions in
18 U.S.C. § 281 have existed for years. In 1948, three Title 18 sec-
tions imposed selling and claim prosecution restrictions on active
and retired officers.323 The first section, 18 U.S.C. § 281, imposed an
indefinite selling restriction in a reversed manner. Section 281
exempted retired military officers from the proscription against offi-
cers receiving compensation for services rendered before a United
States officer or department if the United States was a party to or
interested in the matter. Nevertheless, the section stated further
that ‘“‘[n]othing herein shall be construed to allow any retired officer
to represent any person in the sale of anything to the government
through the department32+ in whose service he holds a retired sta-
tus.''825 The second section, 18 U.S.C. § 283, prohibited officers from
acting as agents or attorneys for prosecuting, or aiding or assisting in
the prosecution of, any claims against the United States.32¢ The third
section, 18 U.8.C. § 284(a), prohibited former officers, for two years
after leaving government service, from prosecuting or acting as
counsel, attorneys, or agents for prosecuting any claims against the

se1/d.

322 See supra note 20.

2313 U 8.C. § 281, Compensation to members of Congress, officers, and others
in matters affecting the government; 18 U.S.C, § 283, Officers or employees inter-
ested in claims against the government; and 18 U.S.C. § 284(a), Disqualification of
former officers and employees in matters connected with former duties.

324The term “‘department’" as used here refers to the military departments—
such as, Department of the Army, Department of the Navy.

325 Act of June 25, 1948, Pub. L. No, 772, § 281, 62 Stat, 697.

e ]d.
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United States involving any subject matter in which the officers
were connected directly while employed by the government.327

In 1962, Congress repealed §§ 281 and 283, except as they
applied to retired military officers.?28 Congress also repealed §
284(a), but continued its restrictions regarding the postgovernment
employment activities of former officers and employees in a single
new section, 18 U.8.C. § 207328

Several years later Congress repealed the limited applicability
of §§ 281 and 283 to retired military officers, and substituted a new
§ 281.2%0 This new section contained the same selling restriction as
before, yet it clarified the language by specifically prohibiting
retired military officers from receiving compensation for represent-
ing any person in the sale of anything—that is, goods or services—to
the United States through the military departments from which the
officers retired. Furthermore, this new section changed the selling
prohibition from a permanent ban to a two-year ban, beginning on
the dates the military officers retired.33! Section 281 also prohib-
ited—with some changes—the prosecution of claims. Specifically, §
281 prohibited retired military officers, for two years after release
from active duty, from acting as agents or attorneys for prosecuting
or assisting in the prosecution of any claims against the United States
involving (1} the military departments in which the officers were
retired, or (2) any subject matter with which the officers were con-
nected directly while on active duty.

At the time Congress enacted this new section, the Senate and
House Judiciary Committees were considering a request from the
DOD to repeal the previous versions of 18 U.S.C. §§ 281 and 283 in
their entirety.?%2 The DOD based its request on a desire to treat
retired regular officers on the same basis as former civilian
employees, retired reserve officers, enlisted military members, and
former military personnel (who had not retired) for purposes of
applying conflict of interest laws.323 The congressional conferees for
the new section 281 conceded that its enactment did not obviate the
need for the Judiciary Committees to continue with a comprehen-
sive review of the DOD's request.334

s27q,
228 S¢g supra note 50.
528 See supra note 50, at 76 Stat. 1126. See also text accompanying notes 51-62
330 Defense Authorization Act for 1988 and 1989, Pub. L. No. 100-180, § 822,
1087 U.8.C.C.AN. (101 Stat.) 1182.
2174, Specifically, the selling restriction was included in 18 U.S.C. § 281(a)1).
3214, at 1987 U.S.C.C.AN. 1777.
Y
s,
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Today’s version of 18 U.8.C. § 281 differs by one word from its
revision by Congress in 1987.335 Two points regarding § 281, how-
ever, need highlighting. First, the Department of Justice has opined
that the restrictions in § 281 do not apply to situations where the
retired military officers represent only themselves and no other indi-
viduals in selling activities.336

This distinction often is difficult to make, and each case
depends on its facts as to whether the retired military officers are
truly only representing themselves and not others as well. For exam-
ple, retired military officers would be wise to avoid selling on behalf
of entities in which the retired officers are co-owners or share-
holders.337 Second, § 281 only restricts sales to the military depart-
ments from which the military officers retired. For example, § 281
does not prohibit retired Army officers from representing companies
in the sale of anything to the Navy or Air Force; they are only
prohibited from selling to the Army. Note, however, that these
retired officers, who are not prohibited by § 281 from selling to the
Navy, may run afoul of 37 U.S.C. § 801(b) if they sell goods to the
Navy. This article will discuss this prohibition in more detail in suc-
ceeding paragraphs.

2. Reform.—Congress should repeal § 281 because the govern-
ment-wide, postgovernment employment restrictions in 18 U.8.C. §
207 have superseded it in purpose. Like § 207, § 281 targets the
improper use of influence by former government officials and, thus,
prohibits certain representational selling activities. Section 207
establishes a more appropriate scheme of restriction, however,
because it relates the bans on postgovernment representational
activities directly to both the level and nature of former government
officials’ duties while in the government, and to the particular mat-
ters on which they worked as government officials,338

The prohibitions on representational activities in subsections
207(a)(1) and (2) are triggered only if the former government offi-
cials participated personally and substantially in particular matters
involving specific parties, or if those matters fell under the individ-
uals’ official responsibility during their last year of government ser-
vice. The former officials’ representational activities are limited
only with respect to that same particular matter. The sort of nexus

39514, at 1132. The word "exempted'' superseded the word ‘'excepted” in 18
U.S.C. §281(c)2).

3% Letter from Theodore B, Oleson, Assistant Attorney General, Office of Legal
Counsel, to Colonel Arnold 1. Melnick, Chief, Litigation Division, Dep't of Army (Nov.
30, 1981) [heretnafter Oleson Letter] (on file with the S0CO, OTJAG). See also United
States v. Gillilan, 288 F.2d 796, 797 (2d Cir. 1961).

337 Oleson Letter, supra note 336

338136 Cone, REC. 88649
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that makes this type of representational restriction appropriate and
meaningful is lacking in § 281.33¢

At a time when civilians conduct most DOD procurement work,
no rational basis exists for singling out a subelass of retired military
officers for more restrictive postgovernment employment rules
regarding sales to the government. Prohibiting retired Army officers
with a career in operational line assignments—and no involvement
with procurement—from representing a corapany in the sale of boots
to the Army serves no demonstrative purpose. What fire-breathing
dragon does this selling restriction slay? From what demonstrated
harm is the government being protected? If, prior to retirement, the
Army officers were involved personally and substantially in the
Army’s procurement of boots, or if that matter fell under the offi-
cers’ official responsibilities during their last year of service, the
representation restrictions in § 207 would protect the Army against
any improper influence. If the same retired officers had nothing
whatsoever to do with boots while in the Army other than to wear
them, no improper influence arises from which to shield the Army
should those retired officers represent parties in selling boots to the
Army.

The only retired military officers who might have any influence
based solely on their status as retired officers—rather than on their
former involvement in particular matters—would be general or flag
officers. However, subsection 207(c) preempts the possibility that
these officers might wield such leverage through improper influ-
ence.340 This subsection prohibits retired general and flag officers,
among others, from attempting to influence the official actions of
their former departments for one year after they leave government
service.

To burden only retired military officers with an absolute crimi-
nal selling prohibition that has no nexus to the officers’ prior military
duties is unfair. Section 281 once was suspended for eighteen months
while Congress debated bills that attempted to streamline the
revolving door ethics laws, 34! Although those bills failed for various
reasons,?2 Congress should repeal § 281 permanently.

0014,

241566 supra note 18,

31 The Ethics Reform Act of 1989, supra note 20, suspended 18 U.S.C, § 281, as
well as 41 U.8.C. § 423 and 10 U.S.C. §§ 2397a and 2367b, for one year beginning on
December 1, 1989, and ending on December 1, 1990. See also 1988 U.S.C.C.A.N. 1759.

The one-year suspension—for 18 U.S.C. § 281, 10 U.5.C. §§ 2397a and 2397b, and 41
TS.G. § 423(6), as the remainder of the Procurement Integrity Act in § 423 went back
into effect on December 1, 1990—was extended to May 81, 1991, pursuant to the
Defense Authorization Act for 1991, Pub, L. No. 101-510, Div. A, Title VI, §
815(a¥3), 1990 U.8.C.C.AN. (104 Stat.) 1697.

342ee Pentagon Forces, supra note 177.
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E. Three-Year Selling Restriction Imposed by 37 U.S.C. § 801(b)3+2

1. Generally.—In 1951, Congress enacted what eventually
became 37 U.S.C. § 323, which prohibited payments from any appro-
priations to any officers on the retired lists of the regular uniformed
services®4 if such officers, within two years of retirement, sold,
contracted, or negotiated for the sale of supplies or war materials to
any agency of the Department of Defense, Coast Guard, Coast and
Geodetic Survey (today’s National Oceanic and Atmospheric Admin-
istration) or Public Health Service.345 This law was an outgrowth of a
similar law found at 10 U.8.C. § 6112. Section 6112 provided for the
withholding of retired pay during the period in which retired officers
of the Regular Navy or Regular Marine Corps engaged in, for them-
selves or others, selling, or contracting or negotiating to sell, naval
supplies or war materials to the Department of the Navy.346 In 1953,
Congress enacted 5 U.S.C. § 59¢, which mirrored, with no language
change, 37 U.8.C. § 323.347 Interestingly, Congress left the same
restriction in 37 U.S.C. § 323, and the 1958 edition of the United
States Code contains the same restriction in Title 5 (§ 59¢) and Title
37(§323).

In 1962, Congress repealed 5 U.8.C. § 59¢ but enacted the same
selling restriction, with slight language changes, in 37 U.S.C. §
801(c).348 This action was part of a congressional intent to restate—
in comprehensive form without substantive change—the laws appli-
cable to the pay and allowances of members of the uniformed ser-
vices, and to eliminate the overlaps and inconsistencies in previously
enacted laws in this area.?4® That same year, Congress also extended

2s3The Defense Authorization Act for 1991, Pub. L. No. 101-510, Div A, Title
XIV, § 1484(cX2), 1990 U.S.S.C.AN. (104 Stat.) 1716, provided for § 801 to be
amended by striking out the '‘(b)" before the words *'payment may not be made.’
This made sense because the Ethics Reform Act of 1989 repealed § 801(a), See supra
note 20. The 1992 annual pocket part (West Publishing Company) to Title 37, United
States Code, however, retains the “'(b)’" before the words *‘payment may not be
made.”

544The uniformed services are not the same as the armed services. In peace-
time, the armed services consist of the military departments that constitute the
DOD—the Departments of the Army, Navy (including the Marine Corps), and the Air
Force. The uniformed services inciude not only the military departments in the DOD,
but also the Coast Guard, Public Health Service, and National Oceanic and Atmo-
spheric Administration (in 1053 this was called the Coast and Geodetic Survey).

246 Supplemental Appropriation Act for 1952, Pub. L. No. 258, ch. 664, ch. XIIi,
§1309, 1851 U.S.C.C.A.N. 766, 65 Stat, 757.

a8 See To the Secretary of the Navy, B-144947, 40 Comp. Gen. 511 (1961).

247 Supplemental Appropriations Act for 1954, Pub. L. No. 207, ch. 340, ch.
XILL title 1, § 1309, 1963 U.S.C.C.A.N. 463, 67 Stat. 437,

318 Act of Sept. 7, 1062, Pub. L. No. 87-649, § L4b, 1962 U$.C.C.AN. 627, 76
Stat. 451, 485

5498, Rep, No. 1874, 87th Cong., 2d Sess. 2 (1962). See also 1962 US.C.C.AN.
2300.
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the time period on the selling restriction in § 801(b) from two to
three years 380

Various amendments in recent years repealed other subsections
of § 801, to where subsection (b) now contains the three-year selling
restriction.35! Although the language in today’s § 801(b) has changed

slightly over the years, the selling restrictions originally imposed
have remained the same, except for the change from two to three
years.352 Section 801(b) provides for the loss of retired pay by retired
regular officers of the uniformed services if, within three years after
the officers’ names are placed on the retired list, they engage in
activities, for themselves or others, involving the sale of supplies or
war materials to the Army, Navy, Marine Corps, Air Force, Coast
Guard, Public Health Service, or National Oceanic and Atmospheric
Administration.353

No exceptions or qualifications are made in the law. ‘‘Selling”’
is construed broadly by the Comptroller General to include any
phase of the procurement process. Any activity that has as its goal
the ultimate consummation of a sale is prohibited selling under the
statute.?54 Knowledge, intent, or even lack of good faith are not
necessary to trigger withholding of retired pay.255 Purely social con-
tacts, and contacts that involve no sales activity whatsoever, are
both outside the purview of the statute, as are contacts with non-
contracting technical specialists if the retired officer occupies a non-
sales, executive, or administrative position.33 The phrase ‘‘supplies
or war materials’’ includes any article of tangible property pur-
chased by the military departments.357 Selling activities to provide
services—such as consulting services—do not fall within the purview
of the § 801(b) prohibition against selling supplies or war
materials.358

Should retired regular officers violate § 801(b), they will forfeit
their retired pay during the period of the prohibited selling activity,

380 Act of Oct. 9, 1962, Pub. L. No. 87-777, § 2, 1962 U.8.C.C.A.N. 807, 78 Stat.
777.

361 Ethics Reform Act of 1989, supra note 20, Title V, § 505({a); Defense Authori-
zation Act for 1891, supra note 343.

352 See supra note 33 (current language of 37 U.S.C. § 801(b)).

a3 [g,

54 Lieutenant Commander Fred M. Cloonan, B-176116, 58 Comp. Gen. 3(1972);
Lieutenant Commander Ronald Anthony, B-137231, 38 Comp. Gen. 470 (1959).

388 Lieutenant Colonel Theodore W. Hammet, USA, Retired, B-188761, Jan. 8,
1982, 1982 U.8. Comp. Gen. LEXIS 1589,

355Theodore W. Hammet, B-198751, Feb. 19, 1881, 1881 U.S. Comp. Gen.
LEXIS 232.

357To the Secretary of Defense, B-148130, 41 Comp. Gen. 677 (1962); Lieuten-
ant Commander Ronald Anthony, B-137231, 38 Comp. Gen. 470 (1959).

358 Dikewood Services Co., B-186001, 56 Comp. Gen. 188 (1976).
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and during any ensuing contract, but not longer than three years
from the date that the officers’ names were placed on the retired
list. 358

2. Reform.—At a minimum, Congress should repeal the § 801(b)
selling restrictions imposed on retired regular DOD officers, for the
same reasons proposed for repealing 18 U.S.C. § 281. Section 801(b)
is obsolete, particularly as applied to the military, because the gov-
ernment-wide, postgovernment employment restrictions in 18
TU.8.C. § 207 have superseded it in purpose. Whereas 18 U.S.C. § 207
targets the improper use of influence by former government officials
and, thus, prohibits certain postgovernment employment represen-
tational activities, § 801(b) is directed not only at the improper use of
influence and favoritism but also at conduct that invites such impro-
prieties, 380 Section 801(b)'s purpose—the elimination of any danger
of favoritism or use of personal influence in the procurement pro-
cess?6l—resulted from congressional concerns that contacts by
retired regular officers would result in the award of contracts, even
if such officers did not participate in the contract negotiations,362

Unlike § 801(b), 18 U.8.C. § 207(a) prohibits only those post-
government employment representational activities that directly
relate to particular matters in which the former government officials
participated, or for which they had responsibilities, as government
officials.362 The former officials’ postgovernment employment rep-
resentation activities are limited only with respect to those same
particular matters. Section 801(b) has no such nexus requirement.

Section 801(b} goes one step further than 18 U.S.C. § 281, how-
ever, in that it targets only retired regular officers, rather than all
retired officers. A rational basis no longer exists for this distinction
in the DOD. In today’s military environment, where career paths and
promotion and assignment opportunities are similar for active duty
reserve and regular officers, Congress cannot provide a justification
for concluding that retired regular military officers possess more
influence, or are more prone to seek and use favoritism, than retired
reserve officers. Consequently, any need to impose an extra set of
restrictions on the postgovernment selling activities of retired regu-
lar military officers no longer exists.

Alternatively, § 801(b) falls one step short of 18 U.S.C. § 281.
Whereas § 281 prohibits the sale of anything—such as, goods and

3% See supra note 354,
360 See supra note 346,
961 See supra note 356.
342 See supra note 346,
383 See supra note 119. See also 136 Cong. REC, 58549,
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services—§ 801(b) prohibits only the sale of goods but not the sale of
services—such as, consulting services. Congress cannot present any
rational basis for this distinction. If the purpose of § 801(b) is to
protect the government’s procurement program from improper
influence and favoritism, why is it improper for retired regular offi-
cers to use their influence to sell boots but not to sell consulting
services? Section 281 avoids this anomaly by prohibiting the sale of
anything.

To parallel the example used in a preceding paragraph, where is
the actual or potential conflict of interest if retired regular Army
officers—with careers in operational line assignments and no
involvement with procurement—desire to sell, for themselves or
others, boots to the Air Force? Is it fair, much less reasonable, to
‘‘punish’’ by loss of retired pay certain selling activities by retired
regular officers but not the same selling activities by retired reserve
officers? If the retired Regular Army officers were involved person-
ally and substantially in procuring boots for the Air Force while on
active duty, or if the matter of procuring boots for the Air Force
came under the officers’ official responsibilities during their last
year of service, the representation restrictions in § 207 will suffi-
ciently protect the Air Force against improper influence if the offi-
cers retire one day and the next day attempt to sell boots to the Air
Force.

One might argue that Congress should not repeal § 801(b)
because it prohibits selling for oneself as well as others, whereas 18
U.8.C. § 207 prohibits only the representation of others, not oneself.
However, if Congress believed it proper for retired officers to sell to
their former military departments for themselves—18 U.8.C. § 281,
which prohibits only sales on behalf of others, and not oneself—what
rational basis exists for prohibiting retired officers from selling to
other military departments for thermselves? Again, these inconsisten-
cies in the postgovernment employment selling statutes illustrate
the need for their repeal.

If Congress believes that retired regular Army officers selling
boots to the Air Force for themselves—regardless of the officers’
retired ranks or that the officers are selling to departments other
than the ones from which they retired—constitutes an actual, or
potential, conflict of interest, then Congress should expand the
application of 18 U.8.C. § 207(c) to include all ranks of retired offi-
cers. In testimony before a Senate subcommittee, the former Chief
Domestic Policy Advisor to President Jimmy Carter exchanged the
following comments with Senator Stevens:

Senator Stevens. I just finished having a conversation this
last week with a former member of the Joint Chiefs of
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Staff, and I was told that the members of the Joint Chiefs
of Staff really aren’t involved in making decisions on pro-
curement. I don’t think the public believes that. . . . I
think we ought to have a fairness curtain, one year, I don’t
care whether you're a typist or you're the President, you
should not have anything to do with the federal govern-
ment if you served in the federal government.

Mr. Eizenstat. You mean even below the senior level? . . .
[I}f it's outside your own compartment, I really question
whether there is going to be undue influence.364

An additional argument for the proposition that the distinction
between retired reserve and retired regular officers for selling pur-
poses is obsolete is derived from the Defense Officer Personnel Man-
agement Act of 1980 (DOPMA).365 Until the DOPMA's enactment, an
anomaly had developed in which large numbers of reserve officers
could serve twenty years on active duty and qualify for active-duty
retirement. The law which permitted this, 3¢ however, provided for
different treatment of regular officers and reserve officers, which
often resulted in perceived inequities by reserve officers.367 Con-
gress passed the DOPMA to eliminate these inequities by permitting
an all-regular career military force. Now, officers who become eligi-
ble for integration into the regular component of their military
department must accept such integration. Those who decline an
appointment into their department’s regular component on selection
for promotion to 0-4 rank are released from active duty.388 As a
result of the DOPMA, the overwhelming majority of active duty
officers above O-4 rank are regular officers.

The repeal of 37 U.8.C. § 801(b) and 18 U.S.C. § 281 would
eliminate the unfairness of burdening retired military officers with

a84See Lobbying Hearings, supra note 134, at 14 (testimony of Stuart E,
Eizenstat, partner in Powell, Goldstein, Frazer & Murphy and former Chief Domestic
Policy Adviser to President Jimmy Carter),

285 Defense Officer Personnel Management Act, Pub, L. No, 96-513, 1980
U.8.C.C.AN, 6333, 94 Stat. 2835.

366The Officer Personnel Act of 1847, which is discussed in 1980 U.S.C.C.A.N.
6339.

387/d. at 6343, One of the inequitable situations involved the uncertain career
expectations of reserve officers on active duty because they had no expectation of
minimum time in grade prior to retirement or separation, and could be released at any
time subject to the needs of the service. On the other hand, retired reserve officers at
that time were nat subject to the dual compensation laws, which restrict the amount
of retired pay that career officers may receive if they work for the federal govern-
ment in a civilian capacity. That is no longer the case. See Civil Service Reform Act of
1978, Pub. L. No, 95-454, § 308, 1878 U.S.C.C.A.N. (62 Stat.) 1140,

358 See discussion in 1980 U.8.C.C.. B355-56. See also DEP'T OF ARMY, REG.
601-100, APPOINTMENT OF COMMISSIONED AND WARRANT OFFICERS [N THE REGULAR ARMY,
paras, 2-39, 2-39.1 (IC2 10 Nov, 1982).
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two additional layers of overlapping postgovernment employment
selling restrictions—totally unrelated to the officers’ prior govern-
ment duties—that do not apply to other executive branch officers or
employees.

V. Conclusion

One man's justice is another's injustice.55¢

In recent years, defense contractors and DOD officials have
criticized the multiplicity of DOD ethics laws as a labyrinth of con-
fusing and overlapping requirements. Former DOD officials are sub-
ject to upwards of five different postgovernment employment con-
flict of interest laws, each of which applies to different subclasses of
persons, restricts different activities, and imposes different adminis-
trative procedures.

No reason exists to have different standards for executive
branch officers and employees as a whole, DOD procurement offi-
clals (who differ depending on the particular statute at issue),
retired military officers, and retired regular military officers. The
net result of the accretion of these five statutes subjects DOD offi-
cials to a complex, multitiered system of incomprehensible and
seemingly inconsistent statutory restrictions that are counter-
productive to an effective and meaningful ethics training and coun-
seling program. Congress apparently passed many of these laws
without having read or understood their substance and relationship
to one another, and it is not clear why, due to the many overlapping
restrictions and coverage, Congress did not instead amend 18 U.8.C.
§ 207. Nevertheless, at the time of their enactment, most of these
statutes served as supplements to existing government-wide
remedies by creating civil remedies for conduct similar to that pro-
hibited by the criminal conflict of interest statutes.3™ With the
enactment of the 1989 Ethics Reform Act, however, Congress clari-
fied the conflict of interest provisions in 18 U.8.C. § 207 and 18
U.8.C. § 208, and created a new class of misdemeanor violations and
added civil penalties and injunctive relief for violations of most of
the conflict of interest statutes in Chapter 11 of Title 18, United
States Code.371 This action effectively voided the necessity for the
three DOD-unique statutes, as well as the Procurement Integrity
Act.

380 R W. EMERSON, CIROLES (1841),
870136 Coxc, REC, 88644
37118 U.8.C. § 216 (1992).
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Repeal of these statutes will make the postgovernment employ-
ment conflict of interest restrictions simpler, easier to understand,
and more subject to compliance, without undermining the integrity
of the DOD procurement process. Repeal of these statutes also would
reduce the overdeterrence practiced by many former DOD officials
who, despite their best efforts, do not fully understand the restric-
tions imposed on thern by these laws and, therefore, refrain from
permissible activities because of their fear of running afoul of the
law.

In summary, DOD officials presently can attempt to abuse the
trust of their public office by two means. First, before leaving gov-
ernment service, they might seek to curry favor with potential
employers by acting in procurements with less than the impartiality
required of government servants. The disqualification requirements
imposed by 18 U.8.C. § 208 are an effective check on this type of
conduct. Second, after leaving government service, former DOD
officials may attempt to take unfair advantage of their former posi-
tions to benefit new employers either by using their influence with
former associates, or by revealing or using nonpublic information
acquired as part of their official duties. Title 18, United States Code
§ 207 more than adequately addresses the potential for improper use
of influence by banning contacts with former associates on matters
in which these former DOD officials were involved.

APPENDIX A
SUMMARY OF POST-EMPLOYMENT

RESTRICTIONS
(Effective 1 January 1992)

1. Applicable to all officers and civilian employees.

IF you were a Government officer or employee (including a spe-
cial Government employee), THEN you may not—

ever—

make, on behalf of anyone else, with the intent to influence,
any communication to or appearance before—

any Government officer or employee regarding—

any particular matter involving specific parties in which
you ever participated personally and substantially for
the Government (18 U.S.C. 207(a)(1)).

within 2 years after termination of your Government service—
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make, on behalf of anyone else, with the intent to influence,
any communication to or appearance before—
any Government officer or employee regarding—
any particular matter involving specific parties that you
know was pending under your official responsibility in
the last year of Government employment (18 U.S.C.
207(a)(2)).

2. Applicable only to officers and civilian employees who partici-
pated in treaty or trade negotiations.

IF you participated personally and substantially in any treaty or
trade negotiations and had access to nonreleasable information,
THEN you may not—

within 1 year after termination of your Gov service—

represent, aid, or advise—
anyone else concerning—

an ongoing trade or treaty negotiation in which during
your last year of Government service you participated
personally and substantially (18 U.8.C. 207(b)).

3. Applicable only to *'senior employees.”

IF you held an Executive Level position, a military grade 0-7 or
above, or an SES position at ES-5 or above, THEN you may not—

within 1 year after termination of service in a ‘‘senior
employee’” position—

make, on behalf of anyone else, with the intent to influ-
ence, any communication to or appearance before—

any officer or employee of a department or agency in
which you served during your last year as a ‘‘senior
employee'’ regarding—

any matter on which you seek official action (18
U.8.C. 207(c)).

within 1 year after termination of service in a ‘‘senior
employee’” position—

aid or advise a foreign entity, or represent a foreign entity
before the Government, with the intent to influence—

any Government entity, officer, or employee regarding—
any official decision (18 U.8.C. 207(f)).
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4. Applicable only to officers and civilian employees who partici-
pated in the conduct of a procurement.

IF, during the period from 16 July 1989 through 30 November
1989, you participated personally and substantially in the con-
duct of a particular Army procurement, or personally reviewed
and approved the award, modification, or extension of any con-
tract for that procurement, THEN you may not, after 31 May
1991 but—

within 2 years after the date of your last participation in that
procurement—

participate on behalf of any competing contractor (i.e., any
entity likely to be a competitor for or recipient of a2 Govern-
ment contract or subcontract)—

in any manner whatsoever in—

any negotiations leading to the award, modification,
or extension of any contract for that procurerment (41
U.8.C. 423(e)(1)).

within 2 years after the date of your last participation in that
procurement—

participate on behalf of any competing contractor—
personally and substantially in—
the performance of that contract (41 U.8.C. 423(eX2)).

5

. Applicable to certain other procurement officials.

®

Officers and Civilian Employees in Grades Above 0-3 or GS-12:

IF during the 2 years prior to separation you performed a procure-
ment function on a majority of your working days, either:

(1) At a site owned or operated by a particular DOD contrac-
tor, or
{2) Relating to a major defense system supplied by a particu-
lar DOD contractor with regard to which you participated
personally and substantially in decisionmaking responsi-
bilities through personal contact with that contractor,
THEN you may not—

for 2 years after separation from DOD—
accept compensation from that particular contractor—

for any service whatsoever—
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regardless of whether it involves any DOD matter (10
U.S.C. 2397h).

Officers and Civilian Employees in Grades Above 0-6 and GS-15:

5

IF, at any time during the 2 years prior to separation, you ever
acted as one of the primary representatives of the United States
in the negotiation of any DOD contract over $10 million, or in the
settlement of a contract claim for over $10 million, THEN you
may not—

for 2 years after separation from DOD—
accept compensation from that particular contractor—
for any service whatsoever—

regardless of whether it involves any DOD matter (10
U.8.C. 2397b).

6. Applicable only to retired Army officers.
IF you are a Retired Army Officer, THEN you may not—
within 2 years after retirement—

prosecute or assist in prosecuting any claim against the U.S.
Government before—

any Government entity, officer, or employee regarding—

any matter with which you were directly connected
while on active duty (18 U.S.C. 281(b}2)}.

within 2 years after retirement—

prosecute or assist in prosecuting any claim against the U.S.
Government before—

any Government entity, officer, or employee regarding—
any matter involving the Army (18 U.S.C. 281(b)1)).
within 2 years after retirement—

represent another, for compensation, in connection with
selling to—

the Array or an Army nonappropriated fund activity—

anything, either goods or services (18 U.8.C.
281(a)1)).

within 3 years after retirement as a Regular Army officer—
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engage in selling, or contracting or negotiating in connec-
tion with a sale, to—

any DOD agency, including the military departments and
all DOD nonappropriated fund activities—

any tangible property (but not personal or profes-
sional services) {37 U.S.C. 801(b)).




THE DUTY TO ELIMINATE COMPETITIVE
ADVANTAGE ARISING FROM CONTRACTOR
POSSESSION OF GOVERNMENT-FURNISHED

PROPERTY

MAaJOR STEVEN N. TOMANELLI*

I Introduction

At the end of fiscal year 1892, Department of Defense (DOD)
contractors possessed government-furnished property (GFF) costing
over $83 billion.! When some cortractors have access to GFP and
others do not, a competitive advantage often accrues to the former
to the detriment of the latter. Contract attorneys reviewing pre-
solicitation contract files should be alert to this possibility. This arti-
cle initially will discuss the impact that furnishing GFP can have on
the competitive procurement process. Next, it will analyze the con-
tracting officer’s obligation to eliminate this competitive advantage
and discuss several exceptions to that obligation recognized by the
Government Accounting Office (GAO). Finally, it will distinguish
between issues arising prior to award and those arising from postper-
formance contractor retention of GFP.

1. Overview

Many consequences attendant to the government's decision to
furnish property to its contractors exist. Contractors with access to
GFP will not have to incur the direct costs of acquiring similar prop-
erty and, with regard to capital assets, will not have to capitalize and

*Judge Advocate General's Department, United States Air Force, Currently
assigned as an Instructor, Contract Law Division, The Judge Advocate General's
School, United States Army. B.A., cum laude, 1979, Hofstra University; J.D., 1682,
Hofstra Universi M. P Law, 1992, George Washingtor!
University. Formerly assigned as an Intern, Armed Services Board of Contract
Appeals, 1992; Chief, Military Justice, Deputy Staff Judge Advocate, Homestead Air
Force Base, Florida, 1988-81; Area Defense Counsel, Torrejon Air Base, Spain,
1086-88; Chief, Civit Law, Nonappropriated Funds Contracts Attorney, Torrejon Air
Base, Spain, 1985-86; Assistant Staff Judge Advocate, Special Assistant United States
Attorney, 1883-85. This article is an excerpt from a written thesis that the author
submitted to satisfy, In part, the Master of Laws degree requirements at George Wash-
ington University.

1This information is maintained by the Office of the Under Secretary of
Defense (Acquisition) (USD(A)) and was graclously pravided to the author by Mr.
James H. Kordes, Deputy for Property Policy and Programs, Office of the Assistant
Secretary of Defense (Production and Logistics).

141




142 MILITARY LAW REVIEW (Vol. 142

allocate their acquisition costs to particular government contracts.2
These contractors generally will enjoy a competitive advantage over
contractors that do not have access to GFP and, therefore, must
include those costs in their offers.? Under current regulatory pre-
scriptions, contractors are not supposed to receive subsequent con-
tract awards as a result of an unfair GFP-related competitive advan-
tage.* However, follow-on contracts are common because
contracting officers are required to consider the costs and savings
associated with furnishing GFP regardless of competitive advan-
tage.5 Nevertheless, to minimize the impact of this government-cre-
ated advantage, the Federal Acgquisition Regulation (FAR) pre-
scribes procedures whereby the offers of contractors with access to
GFP will be burdened in an attempt to offset this advantage. Specifi-
cally, the FAR requires the use of rental equivalent factors and the
actual charging of rent to neutralize competitive advantage and
ensure that award is made to the offeror whose bid or proposal
represents the lowest true cost to the government.® This latter goal
was the basis of the GAO’s recommendation to the Secretary of the
Navy in a 1965 opinion.” In that case, the invitation for bids (IFB)
advised that, for pricing purposes, bidders should assume that the
government would not be furnishing government tooling. The
incumbent contractor, who had been using government tooling, sub-
ruitted a bid assuming that it could continue using the tooling but
stated in its bid that if the tooling was not provided, its bid would
increase by the acquisition cost of similar tooling. Addition of the full
acquisition cost would have made the incumbent the second lowest
bidder. The incumbent argued that its bid should have been

2The issue of competitive advantage can arise through contractor use of any
type of GFP, although contractors may be inclined to use some types of GFP more than
others to gain an advantage, For example, unaulhonzed use of government-furnished
equipment (GFE) installed on the line is less than
depletion of government-furnished material (GF‘M) in the contractor's inventory. Nev-
ertheless, competitive advantage issues are not limited to procurements involving any
particular type of GFP.

3For example, contractors using GFE can reduce potentially expensive con-
tract-related risks. A study by the Rand Corporation observed that ‘'using GFE side-
steps two kinds of uncertainty: the possibility that procurement quammes may be
reduced, and that another firm will obtain subsequent contract awards.*
'ment-Owned Plant Equipment Purnished to Contractors: An Analysis of Policy and,
Practice, The Rand Corporation Memotandum RM-6024-1PR v (1968). This observa-
tion applies to all property with a high acquisition cost, espectally when the property
is of such a specialized nature that its cost could not be recovered through allocation
to other work

4 See generally GENERAL SERVS, ADMIN. ET AL., FEDERAL ACQUISITION REG. 45-2 (1
Apr. 1984) [hereinafter FAR] (Competitive Advantage)

81d, 45.201(0)

6See infra text accompanying note 9,

7B-155691, Feb. 26, 1965, 1968 U.S. Comp, Gen, LEXIS 27, 1965 WL 2541

(C.G).
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increased only by the fair rental value of the tooling during the
period of contract performance. The contracting officer was con-
fronted with a situation where he was required, under the terms of
the IFB, to award the contract to another bidder whose offer did not
represent the lowest overall cost to the government. Consequently,
the Comptroller General (Comptroller) recommended cancellation
and reprocurement, reasoning:

The method of evaluation prescribed by the subject IFB is
based on the false premise that the Government must be
willing to sacrifice potential savings equal to a bidder’s
cost of acquiring essential special tooling. Therefore, it
appears that the language of the IFB evaluation clause is
not designed to provide the Government the maximum
benefit available from the property it had already paid for
and could furnish to [the incumbent] for use in the instant
procurement. . . .8

The current FAR provisions requiring either rental equivalents
or the charging of rent should avoid these situations because they
provide a more realistic assessment of the government’s actual costs.

II1. Nature of the Contracting Officer’s Obligation

The FAR provides:

(a) The contracting officer shall, to the maximum practical
extent, eliminate competitive advantage accruing to a
contractor possessing Government production and
research property. . . . This is done by (1) adjusting the
offers of those contractors by applying, for evaluation
purposes only, a rental equivalent evaluation factor or, (2)
when adjusting offers is not practical, by charging the con-
tractor rent for using the property.®

Several situations exist where the contracting officer would not be
obligated to take the remedial actions described in this provision
because, under the circumstances, no competitive advantage arises
from the contractor’s use of government production and research
property (GPRP). For example, when sole source contracting is
appropriate, this provision would not apply.'?¢ Similarly, when GPRP
is made available to all offerors, no competitive advantage requiring

81d.
SFAR 45.201.
108eg generally 10 U.S.C. § 2304(c) (1992); 41 U.8.C. § 2563(c) (1992).
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elimination is created. Confronted with a protest under these cir-
cumstances, the Comptroller reasoned:

Thus, contrary to the protester's contention, the solicita-
tion did not require that proposals be adjusted to take into
account the government-furnished office space provided
in section H-10; rather, it clearly informed offerors that
cost proposals would not be adjusted on that basis since
the same office space would be available to all offerors.!1

Federal Acquisition Regulation 45.201 suggests that the con-
tracting officer’s obligation to eliminate competitive advantage is
restricted to situations where offerors possess GPRP, as opposed to
ather types of GFP.!2 Stated as a mathematical equation, GFP minus
GPRP equals material, agency peculiar property, and special tool-
ing.18 Strictly reading this provision, the FAR imposes no obligation
on the contracting officer to eliminate—or even attempt to elimi-
nate—competitive advantage arising from possession of GFP not
included within the definition of GPRP. This seems at odds with FAR
45,102 which states the general policy with regard to all GFP as
follows:

45.102 Policy

[T]f contractors possess Government property, agen-
cies shall—

(a) Eliminate to the maximum practical extent any
competitive advantage that might arise from using such
property. . . .14

The nonspecific nature of this obligation suggests that the contract-
ing officer is obligated to eliminate competitive advantage arising
from contractor use and possession of any category of GFP.

‘While few recent cases consider this issue, under pre-Competi-
tion in Contracting Act (CICA)!5 decisions, contracting officers were
not obligated to use rent or rental equivalents to eliminate a compet-
itive advantage created when the government furnished govern-
ment-owned, contractor-operated (GOCO) facilities's or ‘‘mate-

115RS Technologies, B-238403, May 17, 1990, 90-1 CPD 1 484.

12 ¢ supra text accompanying note 9.

13This result is derived from a comparison of the definitions of the various
types of GFP set forth at FAR 45.101 and FAR 45.201.

14FAR 45.102.

15The Competition in Contracting Act of 1984, Pub. L. No. 98-369, 98 Stat. 1175
(1984) (amended several titles of the United States Code located at 10 U.S.C, §§
2304-2305 and 41 U.8.C. §§ 253, 258a-g) [hereinafter CICA]

16 §¢e Crown Laundry & Dry Cleaners, Inc., B-220283, Jan. 14, 1986, 86-1 CPD {
35; Crown Laundry & Dry Cleaners, Inc., B-204178, 61 Comp. Gen. 233 (1982).
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tial."17 In Hydrosystems Inc.,'8 the government intended to furnish
‘“‘material”’ and the protester contended that the agency erred by
including the awardee’s proposal in the competitive range without
adding a rental evaluation factor to the proposal price. The Comp-
troller distinguished between the contracting officer’s obligation
when material, as opposed to GPRP, is furnished. In denying the
protest, the Comptroller stated that ‘‘Hydrosystems cites the RFP
clause that provides for the addition of a rental factor for the rent
free use of 'government production and research property’. . . .
However, ‘government production and research property’ does not
pertain to material or equipment being furnished for incorporation
into the contract end product.'1? Because the Comptroller rendered
this opinion prior to the enactment of the CICA, how the GAO would
handle a situation where a clear competitive advantage is conferred
by government property other than GPRP is presently unclear. While
the CICA does not provide specific direction on this point, its general
intent to foster fair competition and ensure that all offerors compete
on an equal basis could be a factor in subsequent GAO opinions.20
Various agencies have taken the initiative by encouraging contract-
ing officer and Source Selection Boards to ensure that the competi-
tive playing field is level, both in fact and appearance.2!

The CICA may have been a factor in the GAQ’s opinion in Yard-

17 Hydrosystems Inc., B-184176, Nov. 28, 1975, 75-2 CPD { 358.

154,

16 ]d. This distinction also was made by the Comptroller General in E-Systems,
Inc., B-191346, Mar. 20, 1979, 79-1 CPD 4 192, Unfortunately, the Comptroller also
based his decision on the absence of prejudice to the protester, Consequently, the
reader is left without a clear indication of the actual basis for the decision.

200n 2 June 1992, the zuthor conducted an interview with Mr. Robert P. Mur-
phy, Senior Associate General Counsel, General Accounting Office, to discuss this
issue. Mr. Murphy felt that if GFP confers a competitive advantage, even if it is rot
within the definition of GPRP, a viable protest may be asserted. He stated that in
recent years the GAQ has placed increased emphasis on the contracting officer’s
abligations to provide a levei playing field. He reasoned that if the contracting officer
was aware that a contractor possessed special tooling or material, and that he
intended to use it rent-free in performing an upcoming contract, the contracting
officer should include rent or a rental equivalent to evaluate the benefited contrac-
tor's offer. Mr. Murphy emphasized that this was his personal opinion and does not
necessarily represent GAO policy.

21 For exemple, The Navy Competition Handbook (1989) states:

[T]he activities of Navy procurement personnel must reflect an unbiased

desire for effective competition. Effective competition depends on sev-

eral factors, principally: . . . A clear message that we are seeking compe-

tition, on & fair and level playing field. Similarly, a DOD IG report dis-

closed that: One buying command was not considering the value of

Government-furnished silver before awarding competitive contracts. . .

This command incurred about $175,000 in excess costs because it dld not

consider the value of Government-furnished silver in the low bid on a

prime contract . . .. Department of Defense Inspector General Report

No. 88-189 p. 25 (August 1988).
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ney Battery Division, Yardney Electronic Corp.2? In Yardney, the
government was to furnish the contractor with silver that the con-
tractor would incorporate into the batteries it was supplying. Under
these circumstances, the silver qualified as ‘‘material.’23 The pro-
tester argued that the contracting officer should have evaluated the
awardee’s proposal by considering the cost of the government-fur-
nished silver. Because the government agreed to provide all neces-
sary silver at no charge, the protester argued that contractors propo-
sing batteries with a high silver content were receiving a competitive
advantage. The GAO could have summarily denied the protest by
determining, as it did in Hydrosystems Inc. 24 that the contracting
officer had no obligation to eliminate competitive advantage arising
from the awardee's use of government-furnished ‘‘material.”’ How-
ever, the GAO apparently believed that the contracting officer
should have considered the government’s ‘‘material’’ costs because
the GAO considered the impact of such an evaluation method. Nev-
ertheless, the GAO denied the protest because the low offer
remained the low offer even after adding the cost of the govern-
ment-furnished silver and, therefore, no prejudice arose.

Thus, whether contracting officers are obligated to attempt to
eliminate competitive advantage arising from the contractor’'s pos-
session of GFP other than GPRP remains unclear. The most prudent
course of action would be for contracting officers to attempt to elim-
inate competitive advantage created by the contractor's possession
of any type of GFP. This would be a reasonable, although perhaps
not required, attempt to level the playing field. That the GAO would
consider such efforts an abuse of discretion is unlikely.

A. Exceptions to the Contracting Officer’s General Obligation to
Elims: C itive Ad

Two exceptions to the contracting officer’s obligation to *‘elimi-
nate’’ competitive advantage are apparent. First, the GAO has inter-
preted this obligation to require a causal relationship between the
GFP and the competitive advantage before the contracting officer
becomes obligated to take remedial action. Second, if elimination of
the competitive advantage is not cost effective, remedial efforts are
not required.

22B-215349, Nov. 8, 1984, 84-2 CPD {511,

=3FAR 45.301 defines “‘material” as foliows:

Property that may be incorporated into or attached to a deliverable end
item or that may be consumed or expended in performing a contract, It
includes assemblies, components, pars, raw and processed materials and
small taols and supplies that may be consumed in normal use in perform-
ing a contract.

24B-184176, Nov, 28, 1975, 75-2 CPD § 338,
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1. The GFP Must Confer an “Unfair’ Competitive Advan-
tage.~Neither regulation nor decisional law has required corrective
action unless an ‘‘unfair’’ competitive advantage results from the
contractor’s possession of GFP. A competitive advantage will be
‘‘unfair’’ when only one offeror has access to the property. An
advantage gained through prior use and experience with GFP is not
an unfair advantage and requires no remedial action, provided that
all contractors had an equal opportunity to use the property. In
E-Systems, Inc. 25 the awardee, GTE-Sylvania, had developed algo-
rithms under prior government contracts that would be imple-
mented and tested in systems to be developed in the subject con-
tract. The protester, E-Systems, contended that the algorithms were
GPRP and GTE-Sylvania’s ‘‘possession’’ of them provided it with an
unfair competitive advantage that the contracmlg officer did not
attempt to elimi Although r i that GTE-Sylvania's
development of the algorithms gave it a distinct advantage over
other bidders, the Comptroller concluded: ‘‘There is no requirement
to equalize this advantage unless it is the result of a preference or
unfair action by the government. . . . This rule applies also to advan-
tages gained through the performance of other contracts.’'26 Thus,
the GAO’s position is that contractors can enjoy a variety of legiti-
mate competitive advantages that do not obligate the contracting
officer to take any corrective action,

Even if the contractor can establish that the awardee enjoyed
an ‘‘unfair’’ competitive advantage, the GAO generally will not rec-
ommend a remedy unless application of rental factors to the
awardee's bid would have resulted in award to the protester. In
negotiated procurements, the GAO has demonstrated more flex-
ibility but still seems to require proof that the application of rental
factors would have significantly narrowed the gap between the
awardee’s proposal and that of the protester. This is merely a conse-
quence of the GAO’s long-standing requirement that protesters dem-
onstrate prejudice.2? This requirement not only obligates the pro-

25B-181346, Mar. 20, 1979, 79-1 CPD { 192.
2¢]d, at 203, See 8.T. Research Corp., B-233309, Mar 2, 1988, 89-1 CPD { 223
("[The ‘has no obligation ta equu.hze a that a firm
may enjoy because of Its own particular business circumstances or because it gained
experience under a prior government contract unless the advantage results from a
preference or unfair action by the contracting agency"); State Mach. Prod., B-224260,
Feb. 5, 1987, 87-1 CPD { 123 (**[A] competitive advantage is improper only where the
2 resu]ts from of an offeror or other unfair action by
the government. A competitive advantage accruing to an offeror due to other circurm-
stances need not be equalized in favor of the other offerors’); Lanson Indus. Inc.,
B-202942, Aug. 25, 1881, 81-2 CPD { 176 (contracting officer has no obligation to
ellminate a competitive advantage not caused by the contracting agency).
27See Splendid Dry Cleaners, B-220141.2, Dec. 24, 1985, 85-2 CPD { 711, where
the second low bidder (who proposed using a GOCO) protested that the evaluation
factor added to his bid, to reflect the costs of the GOCQ facility, was too high. The
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tester to demonstrate that the awardee's use of GFP conferred an
unfair competitive advantage but also obligates the protester to
show that it would have had a realistic chance for award if that
competitive advantage had been neutralized, In Sechan Eleciric,
Inc.,28 the protester established that the awardee enjoyed an
“‘unfair’’ competitive advantage because no other contractor had
access to the GFE in the awardee’s possession. The protester argued
that the government's calculation of the rental equivalent factor was
inaccurate and, if the calculation had been accurate, its Best and
Final Offer (BAFO) would have been lower than the awardee's. The
Comptroller nevertheless denied the protest because the awardee's
technical scores were so superior that it would have been awarded
the contract notwithstanding its higher price. Thus, although FAR
45.201 obligates the contracting officer to eliminate competitive
advantage to the ‘‘maximurn practical extent,’ if the contracting
officer fails to do so, protesters will have no remedy unless they can
prove that the use of the GPRP conferred a competitive advantage
on the awardee and that absent this advantage, the protester would
have received the award.2®

2. Elimination of Competitive Ad: Not Required Unless
Cost-Effective for the Government.—The second exception to the
contracting officer’s obligation to eliminate competitive advantage is
the FAR requirement that costs and savings to the government be
evaluated notwithstanding the existence of a competitive advan-
tage. Federal Acquisition Regulation 45.201(b) provides that, “‘In
evaluating offers, the contracting officer shall also consider any
costs or savings to the government related to providing such prop-
erty, regardless of any competitive advantage that may result.’s0
This policy seems to be consistent with that stated at FAR 45.102,
which provides in relevant part: ‘‘However, if contractors possess
government property, agencies shall—(a) Eliminate to the maximum
practical extent any competitive advantage that might arise from
using such property; [and] (b) Require contractors to use government

government was using the total cost of operating the GOCO during the contract period
and the protester argued that the government only should have considered the differ-
ence between the facility's cost when idle compared to its cost when operational. The
GAO dended the protest because the awardee was also a GOCO contractor and the
same evaluation factor was added to his bid; therefore no prejudice arose. See also
Department of Labor, B-214564-2, Jan. 3, 1985, 85-1 CPD { 13; Columbia Inv. Group,
B-214324, Dec. 6, 1984, 84-2 CPD 1632; D & P Transp., Inc,, B-190735, July 14, 1978,
78-2 CPD 137 and Gadsby, Maguire, Hannah and Merrigan, B-169569, 1966 CPD { 112,

258 233843, July 18, 1889, 89-2 CPD {59,

See, e.g., Yardney Battery Div., Yardney Elec. Corp., B-215349, Nov. 8, 1984,

84-2 CPD 1511 (**We therefore cannot conclude that Yardney was prejudiced by the
Navy's failure to evaluate the cost of government-furnished silver, and its protest on
this besis is denied.”).

305ee FAR, supra note 4, at 45,201(b) (emphasis added),
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property to the maximum practical extent in performing govern-
ment contracts.’'3! Under these provisions the contracting officer
must attempt to eliminate competitive advantage only to the extent
that it is ‘‘practical’’ to do so. Reading these two provisions together,
the elimination of competitive advantage is practical if it can be
accomplished at a cost that does not exceed the government's
expected net savings arising from the contractor’s use of the GFP. If
the costs of eliminating the advantage exceed the govermment's
anticipated savings, no remedial action is required and, most impor-
tantly, the GFP may be furnished ‘‘regardless of any competitive
advantage that may result.’32 However, in most cases, the costs of
eliminating competitive advantage would consist only of the admin-
istrative cost of calculating rent or rental equivalents and evaluating
proposals based on that calculation. Whenever the government's
expected net savings from furnishing GFP exceed these costs, FAR
45.102 requires that the contracting officer attempt to eliminate the
competitive advantage.

Within the parameters of the two exceptions discussed above,
the contracting officer is obligated to eliminate competitive advan-
tage to the maximum practical extent. A contractor’s possession of
GPRP confers competitive advantages both before and after award.
Before award, the costs saved in not having to purchase or lease
similar property can reduce the contractor's bid or proposal price.
After award, the contractor using GFP enjoys greater liquidity and a
more favorable cash flow because the contractor avoided the
expense of purchasing the property. Part 45.233 of the FAR addresses
pre-award competitive advantage whereas part 45.4%¢ addresses
postaward procedures.

IV, Pre-Award Competitive Advantage

As noted above,35 the FAR provides a two-part prescription for
eliminating pre-award competitive advantage. The preferred
approach is the addition of a rental equivalent factor to the offers of
contractors proposing to use GFP. If this method is not '‘practical,”’
the contracting officer must charge the contractor rent for using the
GFP.26 This latter approach apparently is based on the assumption
that the offeror will increase its offer by the amount of the antici~

31/d, 45.102 {emphasis added).
321d. 45.201(b).

8[d. 45.2

HId. 45.4.

85 Gee supra text accompanying note 6.
38 See supre text accompanylng note 5.
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pated rents, thereby having an effect similar to the addition of a
rental equivalent factor under the preferred method.3” To achieve
this result, the rent specified in the solicitation should be the same as
the rental equivalent factor that would have been used if practical.
This is required by the FAR.38

Federal Acquisition Regulation 45.201 provides some indica-
tion of when using a rental equivalent factor would not be ‘‘practi-
cal,'" stating: ‘‘Applying a rental equivalent factor is not appropriate
in awarding negotiated contracts when the contracting officer deter-
mines that using the factor would not affect the choice of contrac-
tors.''39 This guidance is difficult to im during pr ici
planning. Federal Acquisition Regulation 45.205 states that “the
solicitation shall describe the evaluation procedures to be followed,
including rental charges or equivalents.'4¢ How can the contracting
officer know whether the rental equivalent factor will affect the
choice of contractors before any proposals are received? Further,
contracting officers apparently cannot ‘‘play it safe' by advising
offerors that either a rental equivalent or actual rent will be used to
neutralize competitive advantage, because the use of the digjunctive
in FAR 45.205 indicates that the contracting officer must specify one
or the other in the request for proposal (RFP). If the RFP states thata
rental equivalent factor will be used and, after receipt of proposals,
the contracting officer determines that use of rental equivalents will
not affect the choice of contractors, the contracting officer will be

37While it is reasonable to assume that contractors will include anticipated
rents in their affers, they are not obligated to do so. Contractors may elect to absorb
such future rents to make their offers more competitive, because the government will
not add a rental equivalent factor when '‘adjusting offers is not practical’”” FAR
45,201

33 The FAR states as follows:

FAR 45.202-1 Rental Equivalents—

If a rental equivalent evaluation factor is used, it shall be equal to the

rent allocable to the proposed contract that would otherwise have been

charged for the praperty, as computed in accordance with the clause at

52,245-9, Use and Charges,

FAR 465.202-2 Rent—

If using a rental equivalent factor is not practical, and the competitive

advantage is to be eliminated by charging rent, an offeror or subcontrac-

tor may use government production and research property after obtain-

ing the written approval of the contracting officer having cognizance of

the property. Rent shall be charged in accordance with 45.403.
(emphasis added) [Note: FAR 46,403 provides that rent shall be calculated in
accordance with the Use and Charges Clause at 52.245-8].

33FAR 45.201(a). This section does not mention sealed bld pmcedures pre-
sumably because, unlike in range deter-
mination in which the contracting folcel’ must determine each offeror's chances for
award exists. Thus, in sealed bidding procurements when GFP ls likely to confer a

ing officer should specify in the IFB that rental

equivalents will be used !o tfses that advantage

40]d. 45.205 (emphasis added)
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inviting protests if he or she decides not to follow the evaluation
plan specified in the RFP. The best practice is for the contracting
officer to state in the RFP that rental equivalents will be used, unless
their use will not affect the choice of contractors. This fully apprises
potential offerors of the evaluation scheme.

As a practical matter, the contracting officer should only forego
the use of rental equivalents when their use clearly would not affect
the choice of contractors. Use of rental equivalents in close cases
levels the competitive playing field. This conservative approach also
reduces the opportunity for unsuccessful offerors to speculate about
the effect that the GFP had on the award, Ideally, this approach
would minimize the incidence of protests. Of course, if the contract-
ing officer decides not to use a rental equivalent factor, a protester
still would have the burden of demonstrating that it was prejudiced
by the contracting officer's decision.

A. Solicitation Requirements

Solicitations, whether for advertised or negotiated contracts,
generally are required to follow the Uniform Contract Format.4!
Under these guidelines, the solicitation must state the evaluation
factors for award. When the contracting officer intends to furnish
GPRP, the solicitation must describe the evaluation factors to be
used,42 In this context, the contracting officer generally will
describe the rental charges or equivalents43 and other costs and
savings.44

1, General Requirements.—The solicitation requirements appli-
cable when GPRP is available are designed to furnish offerors with
information—such as the evaluation procedure to be used—and
obtain information from the contractor—such as what government
property the offeror proposes to use.46

418ge id. 14.201-1 (regarding advertised contracts); FAR 15.408-1 (regarding
negotiated contracts). Several regulatory exceptions to this general rule exist-for
example, i pertaining to and need not follow the
Uniform Contract Format.

+21d. 45.205(a). The statutory bases for the contracting officer’s obligation to
specify evaluation factors in the solicitation are located at 10 U.8.C. § 2305(a)2)
(1992) and 41 U.8.C, § 263(b) (1093)

43FAR 46.201(a).

4¢]d. 45.202-3.

45 /d, 45.205 imposes the following requirements:

(b) The solicitation shall describe the evaluation procedures to be fol-

lowed, including Tental charges or equivalents (s¢e 45.202) and other

costs or savings to be evaluated (see 46.202-3), and shall require all

offerors to submit with their offers the following information:

(1) Alist or i of all government and research
property that Lhe offeror or its subcontractors propose to Use on & Tent-
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The intent of FAR 45.205 is that the information provided by
the offerors will assist the contracting officer by indicating how
much GPRP may be used on the contract, thereby enabling the con-
tracting officer to determine an appropriate rent or rental equiva-
lent factor. However, the degree of trust placed in the offerors is
greater than what would be expected in most commercial transac-
tions. Nondisclosure of GPRP surreptitiously benefits contractors
because they may succeed in using GPRP in their possession without
paying rent or having their offers burdened with a rental equivalent
factor. Nondisclosure theoretically makes their offers more competi-
tive and increases profitability. The temptation not to disclose is
substantial because the risk of detection is de minimus, or at least is
perceived to be s0.48 Nevertheless, by requesting the information,
the government attempts to fulfill its obligation to ensure fair com-
petition and also establishes a predicate for liability under the False
Statements Act,47 if the offeror decides to chance nondisclosure.

Materiality of the nondisclosure is an element of the offense
under the False Statements Act. However, if the offeror, at the time
of award, possesses GFP that it does not intend to use on the
awarded contract, its nondisclosure of the mere fact of possession is
arguably not ‘‘material.’” In contrast, if the contractor later decides
to use this GFP on the contract and fails to make a postaward
request for such use, materiality will be established more easily. In
the latter scenario, the contractor receives an economic benefit from

free basis. The list shall include property offered for use in the solicita-
tion, as well as property already in possession of the offeror and its
subcontractors under other contracts.

(2) Identification of the facilities contract or other instrument
under which property already in possession of the offeror and its sub-
contractors is held, and the written permission for its use from the con-
tracting officer having cognizance of the property.

(3) The dates during which the property will be available for use
(including the first, iast, and all intervening months) and, for any prop-
erty that will be used concurrently in performing two or more Contracts,
the amounts of the respective uses in sufficient detail to support prora-
tion of the rent.

(4) The amount of rent that would otherwise be charged, com-
puted in accordance with 45.403.
488ee 137 Cong., REC, S11757-01 where Senator John Glenn observed: “'In

March 1988, we reviewed [the] DOD's loss of control over tens of billions of dollars of
property furnished to government contractors. There wasn't even an inventory kept
of it
47The False Statements Act, 18 U.S.C. § 1001 (1992) provides as follows:
Whoever, in any matter within the jurisdiction of any department or
agency of the United States knawingly and willfully falsifies, conceals or
covers up by any trick, scheme, or dev)ce 2 material fact, or makes any
false, fictitious or or makes or
uses any false writing or document knawmg the same fo contain any
false, fictitious or fraudulent statement or entry, shall be fined not more
than $10,000 or imprisoned not more than five years or both.
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the nondisclosure by depriving the government of the opportunity to
collect a ‘‘fair rental or other adequate consideration’’ for the use of
the GFP.48 Further, this unauthorized use violates the section of the
standard GFP clauses stating that ‘‘the government property shall be
used only for performing this contract, unless otherwise provided
for in this contract or approved by the Contracting Officer’’4¢ Non-
disclosure in circumstances where a duty to disclose exists is mate-
rial if the omission has a natural tendency to influence the actions of
a federal agency.50 Because the contractor's nondisclosure of its
intent to use GFP causes the government to forego collection of a
“'fair rental,”” materiality can be readily established.5!

Further, the contractor's unauthorized use of GFP could result
in termination for defauit of the contract under which the property
was furnished because this unauthorized use violates a term of the
prior contract.52

Finally, an offeror’s failure to disclose the specified information
or provide the required contracting officer authorization is relevant
in determining a bid's responsiveness.3 These failures, if detected in

48In situations involving special tooling or special test equipment, section
45203 of the FAR mandates collection of a fair rental or other adequate
consideration:

45,203 Postaward utilization requests—

When after sward, a contractor requests the use of special tooling or

special test the officer shall

obtain a fair rental or other adequate consideration if use is authorized

The value of the items, if known, and any amount included for them in

the contract price shall be considered.

49FAR 52.245-2(d); FAR 52.245-5(d) (emphasis added).

80Se¢ United States v. Krause, 507 F.2d 113 (5th Cir. 1875); United States v.
DiFonzo, 803 F.2d 1260 (7th Cir. 1979), cert. denied, 444 U.S. 1018 (1880).

5lIn United States v. McIntosh, 855 F.2d 80 (5th Cir. 1981), cert, dended, 465
U.5. 948 (1982), the court of appeals opined that a false statement [s material if jt hasa
“natural tendency’ to influence the government’s decision to act or refrain from
acting. Actual deception, a loss suffered by the government, or any actual reliance on
the misrepresentation is not required.

52See FAR 52.245-2(d); FAR 52.245-5(d). The basis for default termination is
provided at FAR 52.249-8(a)1)iii) (Fixed-Price Supply and Service).

$3The FAR deals with responsiveness and materiality as follows:

14.301 Responsiveness of Bids-

(a) To be considered for award, a bid must comply in all material respects

with the invitation for bids. . . . A deviation will be considered imma-

terial if it has only a negligible effect on price, quantity or quality when

viewed in the context of the entire procurement (FAR 14.405). Since the

use of GFP will generally enable the bidder to reduce his bid price, non-

disclosure of intent to use GFP or the failure to provide required contract-

ing officer authorization, should generally be considered '‘material’’

Contracting officers desiring to avoid protests should find bids condi-

tioned on use of GFP non-responsive.
FAR 14.301.
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time, are a basis for finding a bid nonresponsive.’4 The GAO has
upheld a contracting officer's determination of responsiveness
where the FAR-required authorization complied substantially,
although not exactly, with the IFB’s requirements.55

In negotiated procurements, the contracting officer can decide
to include a proposal in the competitive range even though it does
not include the required authorization.3¢ The rationale in these cases
is that authorizations and lists of GFP proposed for use can be sub-
mitted during negotiations. Thus, even after BAFOs are submitted,
omission of an authorization or proposed list of GFP will not neces-
sarily result in rejection. Accordingly, the contracting officer’s deci-
sion to reopen discussions, as opposed to seeking clarification, has
been upheld.??

If an offeror does not disclose its possession of GFF, or the
extent of GFP in its possession, the GAO is reluctant to speculate as
to the offeror’s future intentions for this property. At least one GAO
decision indicates that it will not consider a protester’s allegation
that the awardee had an unfair competitive advantage because it

54See James R. Parks Co., B-186698, Oct. 22, 1976, 76-2 CPD 4 360. In a sealed
bid contract invelving 8600 worth of GFP, the GAO concluded that

[Tihe [ofteror's] failure to comply with the conditions of the IFB, which

required written aut! for use of gover d property to

be submitted before bid-opening, renders the bid non-responsive regard-

less of the amount or value of the property involved. Such a bid cannot

be accepted under 10 U.8.C. § 2306(c).

Accord Duro Life Corp.,, B-214031, June 18, 1084, 84-1 CPD { 638, where the GAO
upheld the contracting officer's decision to find a bid nonresponsive because the bid
was conditioned on using GFP in the bidder's possession under another contract. But
see Optic-Elec. Corp., B-204402, Feb. 9, 1982, 82-1 CPD 1113, where the IFB required
that authorization ezist prior to bid opening but did not require that it be submitted
with the bid. The contracting officer ascertained, after bid opening, that proper
autharization existed prior to opening and his determination of responsiveness was
upheld by the GAO,

58 Optic-Elec. Corp., B-204402, Feb, 9, 1082, 82-1 CPD { 113 (IFB required
bidders to submit an authorization from the contracting officer cognizant of the prop-
erty to be used and to specifically identify the property. The authorization submitted
by the awardee referred to property identified on the "attached list.”” Although no list
was attached to the authorization, the bid did identify the property that the awardee
intended to use. The Ci upheld the officer's that
the bid substantially complied with the IFB’s requirements).

56 Self-Powered Lighting Ltd., B-196935, Feb. 20, 1980, 80-1 CPD { 145,

67 See Mine Safety Appliances (MSA); Racal Corp., B-233268.4, Jul. 14, 1988,
89-2 CPD {46, where MSA received the award and Racal protested, contending that
MSA intended te use GFP and failed to submit the required contracting officer autho-
rization. The agency reopened negotiations because it determined that this omission
was material because a rental equivalent factor would have to be added to M8A's
proposal if it was authorized to use GFP. On reevaluation, the agency awarded to
Racal and MSA protested the agency's decision to reopen negotiations. The GAQ
upheld the agency's decision, agreeing that whether MSA had access to GFP was
material because this access affected MSA's proposal price. (Note that Defense Fed-
eral Acquisition Regulation (DFARS) 215 .611(c) severely restricts the contracting offi-
cer’s authority to reopen discussions after requesting BAFOs).
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possessed GFP under other contracts and reduced its offer price in
anticipation of its unauthorized rent-free use of that property in the
subject contract.58 Thus, although the awardee failed to disclose its
possible future use of government property, the GAO views
unauthorized future use as a matter of contract administration,
which it customarily refuses to review.5? Notwithstanding the GAO's
‘‘hands-off"" policy, a contractor's failure to disclose its possession of
GFP could subject it to termination for default.

Difficulties can arise even when offerors properly identify GFP
in their possession and include the required authorizations in their
offers. In this situation, although the government is receiving what
it perceives to be ‘‘adequate consideration,’ ’80 disappointed offerors
nevertheless may argue that the amount charged the awardee is
unrealistically low in relation to the GFP furnished. These disap-
pointed offerors contend that their offers were adversely affected
because the rent charged the awardee is significantly less than the
allocable acquisition costs of similar contractor-owned property.
Contracting officers can rebut these contentions by ensuring that
the rent charged is determined in accordance with the formula spe-
cified in the Use and Charges Clause.8!

Thus, notwithstanding the GAQO’s refusal to speculate about a
contractor's postaward intentions for GFP in its possession, ample
incentives exist, for both the contractor and the government, to
fully disclose and discuss all GFP that foreseeably could be used on
the contract.

2. Failure to Specify Rent Charges or Rental Equivalents.—
When the solicitation fails to indicate the rent or rental equivalent
factors that the contracting officer intends to use, the GAO will
consider all the facts and circumstances to determine if this failure
prejudiced a protestor. In Gadsby, Maguire, Hannah and Mer-
rigan, 2 the eventual awardee possessed a government-owned facil-
ity (a tank manufacturing plant) and the contracting officer knew
that this offeror expected to use the facility on a rent-free basis. The
RFP's government-furnished property schedule did not list the facil-
ity and the contracting officer failed to respond to the protester’s
pre-BAFO inquiry concerning whether the contracting officer would
make this facility available. Nevertheless, the contracting officer
applied a rental equivalent factor to the awardee's proposal based on
an appraisal by the local Board of Realtors. The GAO noted that the

s3State Mach. Prods., B-224260, Feb. 6, 1987, 87-1 CPD 1 123.
39Id. See Optic-Elec. Corp., B-204402, Feb. 9, 1982, 82-1 CPD { 113.
SOFAR 46.401.

811d, 52.245-9.

52B-159669, Nov. 18, 1966, 66~1 CPD {112,



156 MILITARY LAW REVIEW [Vol. 142

contracting officer should have amended the RFP to inform all
offerors that the facility would be available to one offeror and
should have specified the rental equivalent factor to be applied to
that offeror's proposal. However, because no similar facility could
have been made available to the protester to equalize competition
and no challenge to the propriety of the rental equivalent factor
used by the contracting officer was submitted, the GAO found no
prejudice and denied the protest. The protester also argued that it
based its proposal partly on its estimation of the prices included in
the other proposals and that it was prejudiced by the government’s
failure to disclose the awardee’s access to the government facility.
The Comptroller rejected this contention because the contracting
officer determined that the fair rental for the facility was $75,000
and the difference between the protester's proposal and that of the
awardee was $2,500,000. Thus, although the procurement was
flawed, the GAO did not grant relief because the protester failed to
show prejudice. 63

3. Use of Alternate Rent Formulae.—Despite the FAR's require-
ment that rent and rental equivalents be computed in accordance
with the Use and Charges Clause,84 recent cases demonstrate that
the contracting officer is not obligated to use this particular formula.
In Accudyne Corp.,85 which involved a requirements contract, the
contracting officer modified the formula specified in the Use and
Charges Clause to calculate the rental factor on a per unit basis. The
GAOQ noted that this evaluation approach was identified in the RFP
and upheld the contracting officer’s determination that the modified
formula was more appropriate for a requirements contract than the
formula specified in the Use and Charges Clause.t® However,
because Accudyne Corp. involved only a slight modification of the
formula, no clear indication of how far a contracting officer may
stray without obtaining an approved deviation exists.é7

The use of alternative means for mitigating competitive advan-
tage also arises in situations when only some offerors have access to
GOCO facilities. Because these offerors are not incurring ownership
or lease expenses for these facilities, contracting officer action is
required to eliminate this competitive advantage '‘to the maximum

#3The Gadsby opinion was decided under section 13-506 of the Armed Services
ocurement Regulation (ASPR) which was substantially equivalent to section

45.205(b) of the current FAR.

&4 See supra note 38; FAR 45.403.

85B-237987, Apr. 3, 1990, 69 Comp. Gen. 379, 80-1 CPD 1 356.

861d.

#7FAR Subpart 1.4 describes the policies and procedures for obtaining devia-
tions, The agency head or designee may authorize individual deviations and this
approval must be filed with the FAR Secretariat
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practical extent.” In Crown Laundry & Dry Cleaners Inc. 68 the IFB
stated that the bids of contractors in possession of GOCO facilities
would have their bids adjusted according to Office of Management
and Budget (OMB) Circular A-76, which is based on the government's
acquisition cost minus depreciation. The protester argued that the
A-T6 adjustment was too low and that if the rental equivalent factor
specified in the FAR were used, the protester would be the low
bidder. The Comptroller rejected the protest because the IFB spe-
cified use of the A-76 evaluation procedure and had been upheld by
the GAO in previous cases, Although the protest ultimately was dis-
missed because it was filed after bid opening, the Comptroller had no
objection to the use of the A-76 procedure to eliminate the competi-
tive advantage when GOCO facilities are provided.

A critical in both the Accudyne and Crown
was that the evaluation method specified in the solicitation and the
method actually used were the same. Compare NI Industries, Inc.,5°
where the RFP stated that a rental equivalent factor would be calcu-
lated based on the period of use specified by the offeror. The pro-
tester specified a five-month use period but the Army calculated the
rental evaluation factor based on a ten-month period, significantly
increasing the protester's evaluated price. The Comptroller sus-
tained the protest and observed, ‘‘While procuring agencies have
broad discretion in determining the evaluation plan they will use,
they do not have the discretion to announce in the solicitation that
one plan will be used and then follow another in the actual evalua-
tion’70 Thus, according to the Comptroller, the contracting officer
may structure evaluation methods to accommodate particular cir-
cumstances, notwithstanding the FAR's express preference for cal-
culation in accordance with the Use and Charges Clause. The GAO's
chief focus, given its concern with the fairness of the competitive
process, is whether the evaluation method actually used was dis-
closed in the solicitation.7!

4. Distinguish Use of Rental Formulae Used to Eliminate Com-

88B-220283, Jan. 14, 1986, 86-1 CPD §35.

©2B-218019, Apr. 2, 1985, 85-1 CPD 1383.

oId

71 Although NI Industries, Inc., involved a pre-CICA contract, the GAO, in its
decisions involving post-CICA contracts, has demonstrated an even greater concern
with the fairness of the evaluation process. See Glen Indus. Communications, Inc.,
B-248223, May 19, 1992, 92-1 CPD { 453 (protest sustained because agency invited
front-loaded offers but then rejected protestor's offer because it was front-loaded);
and Multi-Spec Prods. Group, B-245156.2, Feb. 11, 1892, 92-1 CPD { 171 (protest
sustained because agency improperly waived a first article testing requirement for
awardee). While the actual evaluation plan need ot precisely mirror that contained
in the it is l-settled that a "' must exist
between the factors stated in the solicitation and the factors actually used. Ses, 6.9.,
Avogadro Energy Sys,, Inc, B-244106, Sept. 8, 1991, 81-2 CPD {229
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petitive Advantage and Actually Charging of Rent After Award. —
Specifying rent or a rental equivalent in the solicitation does not
obligate the contracting officer to charge rent after award. In
National Eastern Corp.,’2 the RFP required offerors to enter into
rental agreements covering any government property the offerors
intended to use. The eventual awardee, Armron, possessed govern-
ment property and entered into the required agreement and, pre-
sumably, adjusted its offer price accordingly. During negotiations,
the government decided to reduce the overall contract price by
allowing rent-free use. Consequently, Amron reduced its proposal by
the amount of the agreed upon rental. The protester argued that the
rental charge was unrealistically low (by $3141) and that this
amount represented a cost to the government that should have been
added to Amron's proposal as a rental equivalent factor. In rejecting
this ar; the GAO disti ished between protests based on
allegedly ‘‘improper’’ rents and those based on inaccurate rental
equivalent factors:

We disagree with your position that Amron's offer, which
included rental arrangements, should have been increased
for evaluation purposes. Amron's offer was firm and its
liability was fixed for payment of rent at the correct
monthly rate. This is all that [is required] . . . for elimina-
tion of the competitive advantage that might arise from
the use of Government equipment, and the total amount
of rent which may be involved is material for evaluation
purposes only when rental equivalents are to be used
instead of charging of rent.™

The presumption underlying this reasoning is that when actual
rents are anticipated, contractors independently will include their
own ‘‘rental equivalent factor’' in their offers. However, the opinion
is stated in unnecessarily broad terms. To suggest that quantum is
immaterial when actual rents are to be charged is inaccurate. Fed-
eral Acquisition Regulation 45.403 specifies that rent is to be calcu-
lated in accordance with the Use and Charges Clause. In a situation
like National Eastern, if this mandate is not followed and the gov-
ernment charges a nominal rent, offerors probably would include
only a nominal amount in their offers. If the contracting officer
decided to allow rent-free use, only a nominal amount would be
deducted from affected offers and the awardee would be allowed to
use the government property virtually rent-free without having its
proposal burdened with a rental equivalent factor. In these situa-
tions, the GAO should determine whether the rent was initially cal-

72B-171301, 17 Gov't Cont. Rep. (CCH) 180,896, 1871 WL 4936 (CG) (1971)
31d, (emphasis added).
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culated as required and, if it was not, whether there was any preju-
dicial impact.

Thus, although the FAR imposes disclosure requirements on
both parties, the GAO has allowed contracting officers to exercise
reasonable discretion. The GAO will not sustain bid protests unless
the protester can establish that the contracting officer abused his or
her discretion resulting in prejudice to the protester.

B. Other Costs and Savings

‘When the contracting officer intends to offer GPRP for use, the
contractor generally is expected to assume the costs of preparing the
property for use.’ However, the FAR recognizes that furnishing
GPRP may result in either costs or savings to the government and
requires that these effects be considered in evaluating bids or pro-
posals.”5 Federal Acquisition Regulation 45.202-3 provides:

(a) If furnishing Government production and
research property will result in direct measurable costs
that the Government must bear, additional factors shall be
considered in evaluating bids or proposals. These factors
shall be specified in the solicitation either as dollar
amounts or as formulas and shall be limited to the cost of —

(1) Reactivation from storage;

(2) Rehabilitation and conversion; and

(3) Making the property available on an f.o.b.
basis.

(b) If, under the terms of the solicitation, the con-
tractor will bear the transportation cost of furnishing Gov-
ernment production and research property or the cost of
making it suitable for use (such as when property is
offered on an ‘as is’ basis (see 45.308)), no additional eval-
uation factors related to those costs shall be used.

(c) If using Government production and research
property will result in measurable savings to the govern-
ment, the dollar amount of these savings shall be specified
in the solicitation and used in evaluation offers. Examples
of such savings include—

74 See FAR 45.205(a)

78]d. 45.202-3, Various agency Source Selection Handbooks include this
Tequirement to ensure that these costs are considered. For example, the NASA Source
Selection Handbook (1988) states that ‘'the probable cost should reflect the SEB's best
estimate of the cost of any contract which might result from that offeror’s proposal,
including any r additions or in personnel, equipment, or
‘materials'' (emphasis added). See ailso DEP'T OF AIR FORCE, AR FoRCE REG. 70-16,
FoRMAL SOURCE SELECTION FOR MAJOR ACQUISITIONS (Apr. 1988).
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(1} Savings occurring as a direct result of acti-
vating tools being maintained in idle status at
known cost to the Government; and

(2) Avoiding the costs of deactivating and plac-
ing tools in layaway or storage or of maintaining
them in an idle state, if the prospective costs
are known. For these costs to be included in the
evaluation, firm decisions must have been
made that the tools will be laid away or stored if
not used on the proposed contract and that such
costs are not merely being deferred.?¢

Despite the mandatory language of this provision, the contract-
ing officer has discretion in deciding whether to include the spe-
cified costs and savings as evaluation factors. In Ensign Bickford
Co.,77 the GAO upheld a contracting officer's decision not to include
as an evaluation factor the cost of transporting government-fur-
nished aluminum cans because the contracting officer reasonably
determined that the cost could not be accurately ascertained.

Considering these costs and savings in source selection can
frustrate the general intent of FAR Subpart 45.2 by conferring a
competitive advantage on contractors in possession of GPRP.76 The
government will not incur costs to make the property available for
delivery to these offerors. However, offerors that do not possess
GPRP would be disadvantaged because their offers would have to be
burdened to account for the government's costs of making the prop-
erty available—that is, the costs of reactivation from storage and
preparation for transportation, among others. Rental equivalents
and rental charges would not necessarily offset this effect because
they are aimed only at eliminating the advantage conferred as a

of the a isition costs saved by the contractor using
GPRP. Thus, the potential exists for conflict between the contracting
officer’s obligations to eliminate competitive advantage while also
ensuring that the award goes to the contractor whose offer is the
most advantageous to the government. The FAR attempts to recon-
cile this conflict by only obligating the contracting officer to elimi-
nate competitive advantage to the maximum practical extent.?®
Thus, contracting officers have the discretion to determine when the
costs of eliminating a competitive advantage outweigh the benefits

T8FAR 45.202-3.

77B-180844, Aug. 14, 1974, T4-2 CPD §97.

781 all offerors have equal access to the GFP, the costs or savings to the govern-
ment will be approximately the same regardless of which offeror gets the award. In
this situation, no potential conflict exists with the policy of eliminating competitive
advantage because no such advantage arises,

TOFAR 45.201(a).
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and the GAO will not disturb this decision unless the decision is
found to be arbitrary and capricious.

V. Post-Performance Retention and Use of Government-Furnished
Property

Concerning contractor retention of GFP after contract comple-
tion, Admiral H.G. Rickover stated:

What usually happens is that initially the government
probably has a real need to put government-owned
machine tools in a particular supplier’s plant. Often, after
a few years this need passes. However, as other contracts
are placed with the supplier, government contracting offi-
cials authorize him to use the government-owned tools on
the new work on the basis that the government should get
its money’s worth out of the tools. . . . Once a company
gets the government to provide him with machine tools,
he almost certainly can keep them forever.8®

The preceding section of this article considered the direct
impact of various types of GFP on the competitive award process.
This section will determine what impact the use of GFP has on the
averall efficiency of the contractor’s organization. While this impact
may affect the competitive process, any effect would be too indirect
and speculative to require corrective action.

The contractor with access to GFP enjoys several advantages as
the result of not incurring purchase or leasing costs for similar prop-
erty.8! In addition to these cost-based advantages, use of GFP
reduces the contractor’s risk in its government contracts. When the
contractor's own equipment fails to function properly, the contrac-
tor bears the risk that this failure will cause untimely performance
resulting in termination for default. Conversely, when government
property fails to function as intended, any resulting delay generally
is excusable.82

% Department of Defense Appropriations Act of 1967, Hearings Before the
House Subcomm. on Department of Defense Appropriations of the Appropriations
Comn., 89th Cong., 2d Sess. 171-72. As most readers will appreciate, Admirat Rick-
over was not a friend to DOD contractors.

81See supra Section I (discussion of advantages resulting from the nonincur-
rence of purchase or leasing costs).

52 50e FAR 52.245-2(aX2):

(2) The delivery or performance dates for this contract are based upon

the expectation that government-furnished property suitable for use . . .

will be delivered to the Contractor at the times stated. . . .

See aiso FAR 52.245-5(a)(3); FAR 52.245-7(kX4).
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A long-standing disagreement exists between federal agencies
and industry whether postaward use of GFP actually confers an
advantage in all cases. In a 1971 report to the Commission of Govern-
ment Procurement, the study group observed that:

Representatives of industry advised us that real-life situa-
tions are even more complicated than the cumbersome
regulation procedures recognize, For example, as a piece
of equipment gets older, the costs of upkeep and the costs
of keeping accountability reports for the Government may
more than offset any advantage derived by the contractor
using the equipment. Industry representatives also com-
plained that it is very difficult to negotiate fair rental rates
for equipment when it is unknown how much actual use it
will be put to.83

Leading industrial organizations still contend that the contrac-
tor's costs of managing GFP is unduly burdensome. In response to
President Bush’s memorandum of January 28, 1992, directing agen-
cies to identify inefficient procurement procedures, the Office of
Federal Procurement Policy (OFPP) requested input from industry.
The Aerospace Industries Association (AIA) objected to FAR Subpart
46.5, which requires contractors to develop and implement internal
procedures to prevent unauthorized use of the property and to pro-
vide a basis for calculating a fair rental. The AIA contended that
contractors were required to expend excessive time and money con-
ducting continuous analysis and reporting, none of which improved
the quality of the end item received by the government.84 Essen-
tially, contractors want to continue to have access to GFP but want
to be relieved of the recordkeeping duties that benefit the govern-
ment. Nevertheless, in the interests of streamlining the procurement
process, the Defense Acquisition Regulation (DAR) Council, on Feb-
ruary 16, 1993, agreed to a final rule revising FAR 45.505, Records of
Plant Equipment, to clarify that summary records normally are ade-
quate for plant equipment costing less than $5000 per unit.88

Thus, both advantages and disadvantages to the contractor’s
postaward use of GFP are apparent. Federal Acquisition Regulation
Subpart 45.4 sets forth the procedures governing the contractor’s
postaward use of GFP and the appropriateness of charging of rent

s Study Group #6, Pre-Contract Planning, an Advisory Report to the Commis-
sion on Government Procurement 148-49 (1971) (on file at the Government Contract
Law Libray at George Washington University, Washington, D.C

84See generally ions Identify for OFPP—The
Contracting Process, THE GOV'T CONTRACTOR, 34:16, at 5 {1992),

s Army Defense Acquisition Regulation (DAR) Council Members' Report, DAR
Case 91-018 (16 Feb. 1993) (on file at the DAR Council, Pentagon, Washington, D.C.).
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for that use. Because postaward use only tangentially impacts the
competitive process and is interrelated with the contractual rights
and liabilities of the parties, this matter is beyond the scope of this
article.

VI. Conclusion

This article considered the various effects that GFP can have
on the competitive process and the contractor’s organization. One
lesson that emerges from this effort is that the contracting officer is
often in a ‘‘lose-lose’" situation whenever offerors perceive that a
competitor enjoys a GFP-related advantage. If the contracting offi-
cer fails to attempt to eliminate this advantage, unsuccessful
offerors will complain; if he uses the FAR prescribed methods in an
effort to eliminate the advantage,’ unsuccessful offerors still will
complain. As the cited cases illustrate, offerors generally have not
been successful in challenging the contracting officer’s decisions on
this issue. To minimize the likelihood of a successful protest, contrac-
ting officers should be alert to situations where offerors have
unequal access to government property. In these cases, the contract-
ing officer should determine whether this unequal access has cre-
ated an unfair advantage. If an unfair advantage is identified, the
contracting officer must determine if elimination of the advantage is
‘‘practical.”’ The contracting officer then must attempt to eliminate
the advantage through application of rental equivalents or by charg-
ing rent or prepare a written explanation of why elimination of the
advantage was impractical.






ANOTHER VICTORY IN THE UNWINNABLE
WAR OVER CIVIL PENALTIES:
MAINE v. DEPARTMENT OF THE NAVY

LIEUTENANT COMMANDER MARC G. LAVERDIERE*

I. Introduction

This article examines whether the Comprehensive Environ-
mental Response, Compensation, and Liability Act (CERCLA)!
waives federal sovereign immunity for civil penalties imposed for
failing to comply with state hazardous waste and substance clean up
laws.2 This article reviews the CERCLA'’s statutory text and legisla-
tive history in light of Maine v. Department of Navy,? a recent deci-
sion from the United States Court of Appeals for the First Circuit
{(First Circuit Court of Appeals), which held that the CERCLA does
not waive sovereign inmunity for state imposed punitive civil penal-
ties. This article also considers Congress’s response to judicial deci-
sions limiting the scope of federal waivers of sovereign immunity.
Finally, this article assesses the impact of Maine v. Department of
Nawvy on future state efforts to enforce federal compliance with
“‘mini-superfund’ laws.

I1. Background

Federal facilities are generating a great deal of hazardous
waste,4 allegedly ignoring toxic waste clean up laws, and saddling
states with a greater environmental clean up burden.5 Consequently,
many states have responded with a campaign to compel federal com-
pliance vusing, among other things, what one commentator described
as ‘‘a major economic mechanism . . , to encourage federal facilities

* Judge Advocate General's Corps, United States Navy. Presently assigned as
Environmental Counsel to the Commander, Naval Aviation Activities, Jacksonville
(Navy Regional Environmental Coordinator). B.A., 1880, University of Massachusetts
(Dartmouth); 1.D., 1884, Suffolk University Law School; LL.M., 1994, George Wash-
ington University. This article is based on a paper that the author submitted to satisfy,
in part, the requirements for the Master of Laws degree that he received from the
National Law Center of George Washington Uriversity.

1Pub. L. No. 96-510, 94 Stat. 2767 (codified as amended at 42 U.8.C. §§ 9601~
9676 (1933 & Supp. 11 1688)

paper does not address the affect of the CERCLA'’s citizen suit provision—
42US. c § 9659—on a state’s ability to recover civil penalties from federal agencies.

3973 F.2d 1007 (Lst Cir. 1992).

“Teresa Simons, U.S. Military Leaving Trail of Toxies, UPL, Mar, 14, 1991,
available in LEXIS, Nexis Library, UPI File,

s1d.
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not to pollute and to clean up'*—that is, civil penalties,® These fed-
eral facilities generally have not had to capitulate to state imposed
civil penalties because of the unwillingness of many federal courts to
find the requisite waivers of sovereign immunity under federal envi-
ronmental laws.” The federal government achieved its most signifi-
cant victory to date in Department of Energy v. Ohio,? in which the
United States Supreme Court held that neither the Clean Water Act
(CWA) nor the Resource Conservation and Recovery Act (RCRA)
waived federal sovereign immunity for state imposed ‘‘punitive’’
civil penalties.?

The battle over state imposed civil penalties recently shifted to
a new front. In Maine v. Department of Navy, a case of first impres-
sion, the First Circuit Court of Appeals held that section 120{(a)4) of
the CERCLA! fails to waive sovereign immunity for the imposition
of punitive civil penalties under Maine’s hazardous waste law,1!
Maine brought suit claiming that the Navy's shipyard in Kittery,
Maine, had not complied with the state's federally approved haz-
ardous waste law.12 The Navy eventually agreed to comply, but
refused to pay civil penalties assessed by the state for past noncom-
pliance.!3 On motion for summary judgment, the federal district

sStan Millan, Federal Facilities and Environmental Compliance: Toward A
Solution, 36 Loy, L. REV. 319, 340 (1991),

7See, e.g., Sierra Club v. Lujan, 872 F.2d 312 (10th Cir. 1992) (no state imposed
penalties under Clean Water Act); Mitzenfelt v, Department of the Air Force, 903 F.2d
1293 (10th Cir. 1990) (no state imposed penalties under Resource Conservation and
Recovery Act); United States v. State of Washington, 872 F.2d 874 (9th Cir. 1989) (no
state imposed penalties under Resource Conservation and Recovery Act); but see
Alabama ex rel. Graddick v. Veterans Administration, 648 F. Supp. 1208 (M.D. Ala
1986) {(Clean Air Act penalties upheld).

81128, Ct, 1627 (1092),

®Jd. at 1637-38, ““Punitive’ penalties are imposed as punishment for violating
a statutory provision, and not a court order. “‘Coercive” penalties are imposed to
enforce an order or the process of court. Lujan, 972 F.2d at 314

1042 U,8.C. § 9620(a)(4) (1888). This section states as follows;

State laws concerning removal and remedlation actlon, including state

laws regarding enforcement, shall apply to removal and remedial action

at facilities owned or operated by a department, agency, or instrumen-

tality of the United States when such facilities are not included on the

National Priorities List. The preceding sentence shall nat apply to the

extent a state law would apply any standard or requirement to such

facilities which is more stringent than the standards and requirements

applicable to facilities which are not owned or operated by any such

department, agency, or Instrumentality,

{1 Maine v. Department of Navy, 973 F.2d 1007, 1011 (1st Cir. 1892).

12Mg. Rev. STAT. ANN. tit. 38, §§ 1301-1319(k) (West 1989 & Supp. 1990) (2
federally authorized hazardous waste law operating in lieu of the RCRA. See 42 U.S.C
§ 6926 (1988), Maine imposed the civil penalties on the Navy under the state's haz-
ardous waste law, not a state mini-superfund law.

13In 1986, Maine originally brought suit in York County Superior Court seeking
an order requiring the United States Navy, among other things, to comply with




1993] MAINE V. DEP’T OF THE NAVY 167

court agreed with Maine that the RCRA waived sovereign immunity
for fines and penalties imposed under Maine's hazardous waste
law.14 On appeal, the First Circuit Court of Appeals quickly reversed
the federal district court, citing Department of Energy v. Ohio.18 The
circuit court then addressed Maine's new assertion that the
CERCLA's waiver of sovereign immunity—that subjects federal facil-
ities to ‘“‘state laws regarding enforcement’’ —authorizes assessment
of civil penalties.8 In rejecting Maine's contention, the circuit court
pointed to the CERCLA’s failure to distinguish between prospective
and retrospective penalties. The absence of any clear mechanism for
punishing past violations convinced the circuit court that section
120(a)X4) of the CERCLA does not contain an adequately clear
waiver of sovereign immunity.1?

1I1. Federal Supremacy and Sovereign Immunity

A, Constitutional Background

Under the federal supremacy doctrine, the laws of the United
States made pursuant to the United States Constitution are the
supreme law of the land, and '‘enjoy legal superiority over any con-
flicting provision of a state constitution or law.'18 As Chief Justice
Marshall explained in McCulloch v. Maryland, *'The government of
the Union, though limited in its powers, is supreme within its sphere
of action'"1®

B. Case Law Standard

The sovereign immunity of the United States government is
founded on the supremacy clause.2? Any waiver of sovereign immu-

Malne's hazardous waste law and to pay civil penalties for past violations from 1981
forward. The Navy removed the action to federal court. Eventually the Navy agreed
1o comply with state regulations, but refused to pay fines for past noncompliance and
certain other fees assessed. Sez Maine v, Department of Navy, 702 F. Supp. 322, 330,
331-32 (D. Me. 1988). Following the federal distriet court’s ruling in favor of Maine,
the parties entered into a consent decree, The Navy was allowed to appeal the district
court's decisior, but if it lost it agreed to pay civil penalties totalling $887,200 and fees
totalling $91,962. See Maine v. Department of Navy, 973 F.2d at 1008,

14 Maine v. Department of Navy, 702 F. Supp. at 330.

18 Maine v, Department of Navy, 973 F.2d at 1010,

16]d. Before the federal dlstrict court, Malne argued only that the RCRA waives
federal sovereign immunity for imposition of state penalties, On appeal, Maine con-
tended for the first time that the CERCLA waives sovereign immunity for civil penal-
ties imposed under the state's hazardous waste law.

1d.

18Se¢ 1,8, Const. art. VI, cl. 2. See aiso BLACK'S Law DICTIONARY 1292 (5th ed.
1979)

1817 U.8. (1 Wheat.) 316, 405 (1819)

20Hancock v. Train, 426 U.S. 167, 178 (1976)
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nity must, according to the Supreme Court, be ‘“‘clear and unam-
biguous' in its statutory context.z! Courts applying this standard
have generated various rules for interpreting waivers of sovereign
immunity, which were summarized recently in Sierra Club v.
Lujam22? as follows:

The United States, as sovereign, is immune from suit in
the absence of its consent. Library of Congress v, Shaw,
478 U.8. 310, 315, . . . (1986). “‘[A] waiver of the tradi-
tional sovereign immunity ‘cannot be implied but must be
unequivocally expressed''’ by Congress. United States v.
Tetsan, 424 U.8.392, 399, . . . (1976) (quoting Urited States
v. King, 395 U.S. 1, . . . (1969)); See Mitzenfelt v. Depart-
ment of Air Force, 903 F.2d 1293, 1294-95 (10th Cir.
1990). A court rust strictly construe a waiver in favor of
the sovereign and ray not extend it beyond what the
language requires. Ruckelshaus v. Sierra Club, 463 U.S.
680, 686, . . . (1983).22

These rules have been applied strictly when states have sought to
impose penalties that would impact the public fisc.24

V. Statutory Construction

A. The CERCLA Generally

Congress enacted the CERCLA in 188025 to remedy the inade-
quacies of ‘‘partly redundant, partly inadequate federal hazardous
substances clean up and compensation laws.'26 To that end, the
CERCLA provides generally for removal of hazardous substances
and remediation by the government or responsible parties of sites at
which these substances are found;27 inclusion of the **Superfund’’ to
pay for clean up of contaminated sites;28 and authority for courts to

21Environmental Protection Agency v. California ex rel, State Water Resources
Control Board, 426 U.S. 200, 210 (1876); Hancock, 428 U.8. at 179,

228jerra Club v. Lujan, 872 F.2d 312 (10th Cir, 1992),

23]d. at 314 (citations omitted).

248ge Department of Energy v. Ohio, 112 8. Ct, 1627, 1840 (1892); see also
Richard E. Lotz, Federal Facility Provisions of Federal Environmental Statutes:
Waiver of Sovereign Fmmunity for “Requirements’’ and Fines and Penalties, 81 A F.
L. REv. 7, 8(1989).

26 8eg supra note 1.

26New York v. Shore Realty Corp., 759 F.2d 1032, 1040 (2d Cir. 1885) (quoting F.
ANDERSON ET AL., ENVIRONMENTAL PROTECTION: Law XD PoLIcY 568 (1884).

2742 U.8.C. § 9604 (1988),

281d, § 9611.
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hold responsible pa.mes liable for clean up costs and natural resource
damages.29

B. States and Federal Facilities

Like many environmental statutes, the CERCLA does not pre-
empt states from establishing additional liability or requirements
regarding the release and clean up of hazardous substances.3° Many
states have enacted hazardous clean up—or mini-superfund—laws to
deal with contaminated sites within their borders.3!

Although states were free to enact their own hazardous sub-
stance clean up laws, federal facilities remained immune to the
states’ requirements until the enactment of the Superfund Amend-
ments and Reauthorization Act (SARA) of 1986.22 The SARA added
section 120 to the CERCLA, which mandates federal compliance
with CERCLA provisions.33

More importantly, 42 U.8.C. § 120(a)(4) strictly prescribes the
obligation of federal facilities to comply with state law, providing as
follows:

State laws concerning removal and remedial action,
including state laws regarding enforcement, shall apply to
removal and remedial action at facilities owned or oper-
ated by a department, agency, or instrumentality of the
United States when such facilities are not included on the
National Priorities List. The preceding sentence shall not
apply to the extent a state law would apply any standard
or requirement to such facilities which is more stringent
than the standards and requirements applicable to facili-

d. § 9607.

Jd. § 9614(a).

91Lloyd W. Landreth & Kevin M. Ward, Natural Resource Recovery Under State
(LaQw C)’ompamd with Federal Laws, 20 Envtl. L. Rep. (Envtl. L. Inst.) 10134, 10137-8

1990

52Pub. L. No. 89-499, 100 Stat. 1618 (1986).

3042 U.8.C. § 9620(2)(1) (1986), This section retained most of the CERCLA'S
original requirement that federal facilities “shall be subject to, and comply with
[CERCLA] in the same manner and ta the same extent, both procedurally and substan-
tively, as any nongovernmental entity.' The CERCLA's original waiver of sovereign
Immurity read in its entirety: “'Each agency, or of the
executive, legislative, and judicial branches of the federal government shall be sub-
Ject to, and cemply with, this chupter m the same manner and to the same extent,
both and entity, including lla-
bllity under this section 14, § 9607(g) (1982) See also Chesapeake and Potomac Tel.
Co. of Va. v. Peck Iron & Metal Co., 1993 U.S. Dist. Lexis 1542 (United States sover-
Eﬁcﬂmw waived by 42 US.C. 9620(aX1) for attorney's fees in claim under
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ties which are not owned and operated by any such
department, agency, or instrumentality.34

At least one commentator has suggested that this language *‘argua-
bly waives immunity'’ for state imposed civil penalties.? Further
examination leads to the conclusion, however, that this observation
is not entirely consistent with the current state of jurisprudence.

C. Statutory Language

Because statutory analysis properly begins with the plain lan-
guage of the statute, a review of the specific language of 42 U.8.C. §
120(a)(4) is necessary.3¢

1. State Laws Concerning Removel and Remedial Action.-
According to 42 U.8.C. § 120(a)(4), any federal facility that is not on
the Environmental Protection Agency's (EPA) National Priorities
List (NPL),%7 is subject to state laws ‘‘concerning removal and reme-
dial action, including state laws regarding enforcement.’’38 This lan-
guage limits the category of state laws to which the federal govern-
ment is exposed under the CERCLA’s waiver of sovereign immunity.
The First Circuit Court of Appeals, in Maine v. Department of Navy,
did not address specifically whether Maine’s hazardous waste laws
*‘concern[ed] removal and remedial action.” However, the litigants
in Maine v. Department of Navy considered this issue important, and
other litigants will likely raise this issue in future litigation; there-
fore, a review of the first part of 42 U.8.C. § 120(aX4) is in order.

Maine’s principal contention was that ‘‘the instant matter [as a
whole) comprises . . . a removal and remedial action,’ '3 pointing to
several of its hazardous waste laws that impose remedial responsi-
bilities. These included laws authorizing Maine’s Department of
Environmental Protection to: (a) issue administrative orders requir-

3442 U 8.C. § 9620(aX4) (1086),

35 Adam Babich & Kent E. Hanson, Opportunilies for Environmental Enforce-
ment and Cost Recovery by Local Governmenis and Citizen Organization, 18 Envil.
L. Rep. (Envtl. L. Inst.) 10165, 10167 n.21 (1988).

38 Redland Soccer Club, Inc. v. Department of Army, 801 F. Supp. 1432, 1434
(M.D. Pa. 1982) (CERCLA § 120{a¥4) waives sovereign immunity for clean up of sites
currently owned or operated by the United States).

37The EPA promulgates the National Priorities List pul’suant to the CERCLA, 42
U.8.C. § 9608, and Is published at 40 C.F.R. pt. 300, app. B.

2842 U.8.C. § 9620(a)(4) (1886). Despite the express language of the statute, at
least one court has suggested that because the NPL serves only informational pur-
poses, placement thereon does not foreclose the duty to comply with certain state
laws concerning removal and remediation. United States v. Colorado, 890 F.2d 1565,
1580 (10th Cir), cert. dended, 1993 WL 482819 (Jan. 24, 1993).

38Brief for Appellee at 48, Maine v. Department of Navy, 973 F.2d 1007 (1st Cir.
1992) (on file at the Environment & Natural Resources Division, United States Depart-
ment of Justice, Washington, D.C.}
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ing remediation4® ; and (b} clean up discharges of hazardous waste
and charge the expense to responsible parties.*! The state’s civil
penalty statute,42 at issue in Maine v. Department of Navy, provides
for removal or r diation either by ing the state for
uncorrected environmental damage, or by eliminating the need for
remediation by inducing compliance with Maine's hazardous waste
laws.4® Maine also contended that laws designed to prevent release
of hazardous wastes conterplate removal and remedial actions.44

In response, the Navy argued that the operating standards that
Maine accused the Navy of violating in the complaint were found in
laws pertaining to generation, treatment, and storage of hazardous
waste.4® The Navy contended that these laws were akin to RCRA
requirements and not CERCLA standards relating to ‘‘removal and
remedial’’ action.+6 The Navy also asserted that the response author-
ities, to specific releases of hazardous wastes, that Maine relied on
were not mentioned in the complaint and therefore were irrelevant
to the analysis.47

Because the First Circuit Court of Appeals provides no guid-
ance on whether Maine’s civil penalty statute involved ‘‘removal or
remediation’’ action, we must consider other court’s opinions. In
Pennsylvania Department of Environmental Resources (PDER) v.
United States Small Business Association (SBA),48 a rare state court
opinion on this issue, the PDER sought injunctive relief under the
state’s Solid Waste Management Act (SWMA)#® to force compliance
with the Act and to compel the SBA ‘‘to remove and clean up’’
hazardous substances and industrial waste that it had stored, spilled,
and disposed of at its wallpaper factory in Pennsylvania.5® The SBA
asserted federal sovereign immunity arguing that 42 U.8.C. §
120(a)(4) did not apply because the SWMA was not a state law con-
cerning removal and remedial action.5! The Pennsylvania state

4038 ME. REV, STAT. ANN. tit, 38, §§ 1304(12), 1310 (West 1089),

411d. § 1319-D, § 1319-G (West 1990).

421d. § 340 (West 1889).

id.

id,

45Reply Brief for Appellant at 9, Maine v. Department of Navy, 973 F.2d 1007
(1st Cir. 1992) (on file at the Environment & Natural Resources Division, United States
Department of Justice, Washington, D.C.).

e fd,

471d. at 10.

48578 A.2d 1001 (Pa. Commw, Ct. 1990),

42 Act of July 7, 1980, Pub. L. No. 380, §§ 101-103, as amended, 35 P.:S. §
6018,101-6018.1003.

30 Pennsylvania Department of Environmental Resources v. United States
Small Business Association, 579 A.2d at 1002,

511d. at 1005,



172 MILITARY LAW REVIEW [Vol. 142

court, finding that the CERCLA defines the terms “removal’’ and
‘‘remedial”’ broadly,52 held that despite the absence of the word
‘‘cleanup’’ in Pennsylvania's statute, the scope of the law ‘‘clearly
encompasses the cleanup of hazardous waste sites’'53 The state
court reasoned that the SWMA addresses past actions as well as
prospective acts, and the storage, disposal, and transportation com-
ponents of the law include the concept of cleanup.54

In United States v. Pennsylvania Department of Environmen-
tal Resources (PDER),55 a federal district court in Pennsylvania
addressed a similar issue. The United States claimed its right of sov-
ereign immunity under the CERCLA to prevent the PDER from exer-
cising jurisdiction, under Pennsylvania's SWMA,5¢ over a contami-
nated drainageway located at a federal facility in Pennsylvania. The
United States argued that 42 U.S.C. § 120(aX4) waives sovereign
immunity only for '‘mini-CERCLAs,” and that because the SWMA
lacked ‘‘specific, predetermined standards for cleanup of waste’ it
failed to qualify.5” The federal district court rejected this argument.

8242 U.8.C. § 9601(23) (1988) states as follows:

The terms '‘remove’ or ‘removal’’ mean :he cleanup or removal of

released from the » such actions as

may be necessary taken in the event of the threat of release of hazardous

substances into the environment, such actions as may be necessary to

monitor, assess, and evaluate . . . the disposal of removed material, or

the taking of such other actions as may be necessary to prevent, mini-

mize, or mitigate damage to the public health or welfare or to the envi-

ronment, . . . The term includes, in addition, without being limited to,

security fencing or other measures to limit access. . . .
1d. § 9601(23).

The terms *'reredy’’ or ‘remedial action' mean those actions consistent.

with permanent remedy taken instead of or in addition to removal

actions in the event of a release or threatened release of a hazardous

substance into the environment, to prevent or minimize the release of
hazardous substances so that they do not migrate to cause substantial
danger to present or future public health or welfare or the environment,

The terms include, but are not limited to, such actions at the location of

the release as storage, confinement . . . cleanup of released hazardous

substances or contaminated materials . . . and any monitoring reasona-

bly required to assure that such actions protect the public health and

welfare and the environment, . . .
1d. § 9601(24) (1988).

5, ia Department of Resources v. Uniled States
Small Business Assoctation, 579 A.2d at 1005; ¢f. United States v. Colorado, 980 F.2d
1565, 1580 (10th Cir), cert. denied, 1993 WL 452819 (Jan. 24, 1993) (RCRA not equiv-
alent 1o CERCLA removal and remedial actions, but CERCLA definition of *‘removal”
and ‘remedial’ may be broad enough to incorporate certain RCRA corrective
actions).

641d.

56778 F. Supp. 1328 (M.D, Pa. 1981).

#6Pa, STAT. ANN. tit, 35, §§ 6018.301, 6018.302, 6018.501, 8018.601 (Purdon
1991-92)

7 United States v, ia Dep o Resources, 778
F. Supp. at 1328,
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Relying on the ‘‘broad’ definitions of ‘‘remove,’ ‘‘removal,”’ and
‘‘remedial action,’58 the district court held that a state law confer-
ring authority to ‘‘require polluters to assess and clean up’’ contami-
nated sites is a law ‘‘concerning removal and remedial action.''s®

In light of these decisions, a compelling argument exists that
the laws on which Maine relied in bringing suit against the Navy
concerned removal and remedial action. Maine based one of its com-
plaints on the Navy's failure to store and dispose of hazardous
wastes properly, which includes the concept of cleanup, i.e.,
‘‘removal.’’60 Furthermore, the action, as a whole, was in the nature
of ‘‘enforcement,’”’ i.e., ‘‘remediation.''81

2. State Laws Regarding Enforcement.—The most significant
question of this analysis is whether the language of section 120(a¥4)
of the CERCLA-~"[s]tate laws regarding enforcement’'—encom-
passes civil Ities for past Li with state hazardous
waste laws,62 The First Circuit Court of Appeals, relying on Depart-
ment of Energy v. Ohio, held that it did not.s?

Examining the statutory context provided the First Circuit
Court of Appeals with little guidance as to whether Congress
intended to waive sovereign immunity for prospective coercive
fines, retrospective civil penalties, or both,84 After minimal analysis,
the circuit court, in Maine v. Department of Navy, resolved the
ambiguity in 42 U.S.C. § 120 by adopting the Supreme Court’s obser-
vation in Department of Energy v. Ohio concerning the RCRA’s
waiver of sovereign immunity: ‘‘The absence of any example of
punitive fines is powerful evidence that Congress did not intend to
subject the United States to an enforcement mechanism that could
deplete the federal fisc.''65 However, the circuit court’s reliance on
this language may have been misplaced.

In Department of Frnergy v. Ohio, the Supreme Court consid-
ered, among other things, whether the RCRA’s waiver of sovereign

381d. at 1331. The terms remove, removal, remedy, and remedial action include
enforcement activities related thereto. 42 U'.S.C. § 9601(25) (1988)

58 United States ». ia Dep of Resources, 718
F. Supp. at 1328.

ja Di of i v. United States Small

Business Association, 579 A.2d 1001, 1005 (Pa. Commw. Ct. 1980).

81 United States v. Pennsylvania Department of Environmental Resources, 718
F. Supp. at 1331,

242 U.5.C, § 9620(aX4).

6Maine v. Department of Navy, 973 F.2d 1007, 1011 (1st Cir. 1092) (the parties
submitted written briefs to the First Circuit Court of Appeals prior to the Supreme
Court's deciding Depariment of Energy v. Ohio).

o4/d, at 1011.

o 1d.
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iramunity failed to expose federal facilities to punitive, civil penal-
ties.86 The RCRA's federal facility provision provides, in part, that
the federal government is subject to “‘all . . . state . . . require-
ments . . . including any . . . provisions for injunctive relief and such
sanctions as may be imposed by a court to enforce such relief. . . .
[TJhe United States . . . shall [not] be immune from any process or
sanction of any . . . Court with respect to the enforcement of any
such injunctive relief.’'67 The Supreme Court interpreted this lan-
guage as including only the coercive—not the punitive—means for
implementing substantive standards.®8 The Supreme Court reasoned
that the omission of any reference to punitive fines in the RCRA is in
‘‘stark contrast’ to the clear references to enforcement mechanisms
for ensuring compliance in the future.€¢

Conversely, 42 U.8.C. § 120(a)}(4) contains none of the qualify-
ing language found in the RCRA limiting its waiver to coercive penal-
ties. Nevertheless, the First Circuit Court of Appeals’ holding in
Maine v. Department of Navy arguably is good law. Several cases
that interpret the federal facility provision of the CWA, including
Department of Energy v. Ohkio, are sufficiently analogous to offer
support to the holding in Maine v. Department of Navy.

In McClellon Ecological Seepage Situation v. Weinberger,7° the
Federal District Court for the Eastern District of California held that
the CWA does not clearly and unequivocally waive sovereign imru-
nity for state imposed civil penalties for past violations of state law.
The district court specifically concerned itself with that part of sec-
tion 313 of the CWA that reads: ““The United States shall be liable
only for those civil penalties arising under federal law or imposed by
a state or local court to enforce an order or the process of court.'7!
In reaching its decision, the district court observed that ‘‘the learned
members of Congress, some of whom are learned members of var-
ious bars, can say waiver of sovereign immunity for civil penalties
just as easy as any eighth grader [but). . . [t]hey have not done that.
Instead they have inserted conjunctive and disjunctive references
that bring about absurd and contradictory results.”'72

In Department of Energy v, Ohio, the Supreme Court, besides

ruling on the RCRA's waiver of sovereign immmunity, held that the
CWA's waiver lacked sufficient clarity to expose federal facilities to

& Department of Energy v. Ohlo, 112 8, Ct. 1627, 1640 (1882).
742 U.5.C. § 6961 (1988)

%8 Department of Energy v. Ohdo, 112 9. Ct. at 1640.

.

79655 F. Supp, 601 (E.D. Cal. 1986).

7133 U.S.C. § 1323(a) (1988).

72 McClellon, 656 F. Supp. at 604.
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punitive, civil penalties.?® The Court addressed two parts of section
313 of the CWA. The first part™ contained the term ‘‘sanction,”’
which is defined as a ‘‘mechanism of enforcement.’75 Consequently,
‘‘sanction” fines and ies.”® The Court was
unable to discern congressional intent, however, in part because the
term ‘‘sanction’’ is ‘‘spacious enough to cover'' punitive as well as
coercive fines.”” The context within which ‘‘sanction’ was found
only served to support the Court’s conclusion,”®

The second pertinent part of section 313 provides that ‘‘the
United States shall be liable only for those civil penalties arising
under federal law or imposed by a state or local court to enforce an
order or the process of court.’?® The Court found that the statute's
language—'‘to enforce an order or the process of court’’—waived
sovereign immunity for coercive fines.80 The Court was less certain
over the meaning of ‘‘civil penalties arising under federal law.’
Although this language ‘'‘may indeed include' punitive, civil penal-
ties, the Court concluded that any tension in a provision purporting
to waive sovereign immunity ‘‘is resolved by the requirement that
any staterment of waiver be unequivocal '8!

The CERCLA’s waiver, exposing the United States to ‘‘state
laws regarding enforcement,” falls victim to the same constraint.
The key to unlocking the waiver in section 120{a)4) of the CERCLA
is the word ‘‘enforcement.' Black's Law Dictionary defines
“‘enforcement,” in part, as ‘‘the execution of a law . . . the carrying
out of a . . . command.'82 The root word of enforcement is to
“‘enforce,”” which is defined, in part, as ‘'to make effective; as to
enforce a particular law, a writ, a judgment, or . , . the collection of a

. fine; to compel obedience to.’'83

Use of the term '‘enforcement’” within the context of environ-

78 Department of Energy v. Okio, 112 8. Ct. at 1638,

433 U.8.C. § 1323(a) provides in relevant part that * the federal government
shall be subject to, and comply with, all federal, state, . . . requirements .- and
process and sanctions . . . . The preceding sentence shall apply . . . (C) to any process
and sanction, whether erforced in. . . courts or in any manne;

™ Dopartment of Energy v. Ohio, 112.5. Ct. at 1636 (quoting BLACK's Law Dicrio-
NARY 1341 (6th ed. 1990))

761d. at 1636.

I,

"81d. at 1637

7033 U.S.C. § 1323(a) (1988).

% Dopartment of Energy v, Ohio, 112 8. Ct. at 1638; accord Sierra Club v, Lujan,
972 F.2d 312, 314 (10th Cir. 1992).

81 Department of Energy v. Ohio, 112 8. Ct. at 1638,

52 BLACK'S LW DICTIONARY 528 (6th ed. 1990).

s,




176 MILITARY LAW REVIEW (Vol. 142

mental compliance also exists. In Meyer v. United States Coast
Guard,84 the Federal District Court for the Eastern District of North
Carolina considered whether state imposed civil penalties were
‘‘requirements'’ to which the Coast Guard was subject under the
RCRA. In holding that they were not, the district court observed that
civil penalties are ‘‘a means by which requirements are enforced and
not requirements themselves.”85

In short, the word ‘‘enforcement,”’ like the word ‘'sanctions,”’
is expansive enough to cover punitive as well as coercive civil penal-
ties.86 When legislators compose waivers of sovereign immunity with
expansive terms or phraseology without clarification, courts—like
the First Circuit Court of Appeals—are likely to find no necessary
implication that Congress intended to waive sovereign immunity for
the punitive as opposed to the coercive fine.

3. Requirements.—Section 120(a)4) exposes federal facilities to
state ‘‘requirements’ that are not ‘‘more stringent’’ than those
applied to facilities not owned by the federal government.” The
term ‘‘requirements’’ has been interpreted to require federal com-
pliance with objective state standards of control,88 that are subject
to uniform application.8¢

In Parola v. Weinberger,®® the Court of Appeals for the Ninth
Circuit examined the scope of the term *‘requirements.”’ The circuit
court held that a ‘‘requirement’’ under the RCRA included a city
ordinance which obliged the Naval Postgraduate School to honor the
city of Monterey's grant of an exclusive garbage collection franchise.
The circuit court observed that

The history of the federal compliance controversy
instructs us that the meaning of ‘‘requirements’ cannot,
as in Hancock . . . and EPA v. California . . . be limited to
substantive environmental standards—effluent and emis-
sion levels, and the like—but must also include the pro-
cedural means by which those standards are imple-
mented: including permit requirements, reporting and
monitoring duties, and submission to state inspections.?!

84§44 F. Supp. 221 (E.D.N.C. 1986).

88 jd, at 222 (emphasis added); see United States v. Washington, 872 F.2d 874,
880 (9th Cir. 1989); see also California v. Walters, 751 F.2d 977 (9th Cir. 1984) (criminal
penalties are i not i

8 Department of Energy v. Ohio, 112 8. Ct. at 1836.

87 Seg 42 U.8.C. § 9620(a)4)

88 United States v. Hancock, 426 U.S. 167, 188-89 (1976).

seKelly v. United States, 618 F. Supp. 1103, 1108 (W.D. Mich. 1985).

80848 F.2d 956 (9th Cir. 1988).

ol ]d. at 961 {emphasis added).




1993] MAINE V. DEP'T OF THE NAVY 177

Despite its broad scope, however, the term ‘‘requirements’” does not
extend to ‘‘punitive measures’ such as civil penalties.?2

V. Legislative History

When statutes are unclear on their face regarding waivers of
sovereign immunity, federal courts have turned to the legislative
histories.® The Supreme Court recently pronounced, however, that
reference to legislative history is inappropriate when construing a
waiver of sovereign immunity.94 “If clarity does not exist [in the
statutory context], it cannot be supplied by a committee report.”’?6
Nevertheless, because the future impact of this principle of not
referring to legislative history in construing a waiver of sovereign
immunity is unclear, and because the court did not apply it in Maine
v, Department of Navy, a review of the CERCLA’s legislative history
is necessary.

In support of an expansive reading of 42 U.S.C. § 120(aX4),
Maine pointed to various comments made by legislators just prior to
the SARA’s enactment. For example, Senator Stafford explained
that the SARA ‘‘does not diminish the application of state law nor
does it preempt state law in any way for federal facilities not listed
on the NPL.'98 The Conference Committee Report explained that
“[t]his clarifies that CERCLA, together with RCRA, requires federal
facilities to comply with all federal, state, and local requirements,
procedural, and sub ive, including fees and Ities, except as
provided in section 121,87

These comments are not particularly helpful in divining con-
gressional intent. As the First Circuit Court of Appeals concluded,
they do not describe how the ‘‘CERCLA might differ from RCRA on
[punitive, civil penalties],”” nor do they provide insight as to how this
case can be distinguished from Department of Energy v. Ohio.%8

rtment of Energy v. Ohto, 112 8. Ct. at 1640; Mltzenfelt v. Department
of the Air Force, 903 F.2d 1293, 1295 (10th Cir. 1890); United States v. State of
Washington, 872 F.2d 874, 880 (9th Cir. 1888); Meyer v. United States Coast Guard,
644 T Supp 221 222 (E.D.N.C. 1986).
°38ee, .., Washington, 872 F.2d at 878, see aiso McClellon Ecological Seepage
Situation v. Welnberger, 655 F. Supp. 601, 604 (E.D, Cal. 1886).

24 United States v. Nordic Village Inc,, 112 8, Ct. 1011, 1013-14 (1992},

#7d. at 1014.

132 CoNG. REC. 28,413 (1986).

#7JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF CONFERENCE, SUPERFUND
AMENDMENTS AND REAUTHORIZATION ACT OF 1986, S. ConF. REP. 862, 89th Cong., 2d Sess.
(1886), reprinted in 1986 U.S.C.C.A.N. 3276, 3335.

8 Maine v. Department of the Navy, 973 F.2d 1007, 1011 (1st Cir. 1992).
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The extent of 42 U.S.C. § 120(a)}4) also was discussed on the
senate floor four years after its passage. Tying 42 U.S.C. § 120
directly to the pending litigation in Maine v. Department of Navy,
Senator Mitchell commented that sovereign immunity was “broadly
walved,”’ and subjected federal facilities to ‘‘all state . . . sanctions,
including penalties ' '9 However, this comment, like those discussed
by the First Circuit Court of Appeals, is unclear as to punitive, civil
penalties. In any event, this comment should carry little weight in
revealing the intent of the Congress that enacted the legislation,
because the Senator expressed the comment after the SARA's
enactment.100

VI. Congressional Intervention

Dissatisfied when courts narrowly construe waivers of sover-
eign immunity, Congress legislatively overrules them. In Hancock v.
Train,19! the Supreme Court held that federal facilities were
required to comply with objective state air standards, but were not
compelled to obtain state permits because section 118 of the CAA102
did not require compliance with “‘all'’ state requirements,103 In EPA
v. California ex rel. State Water Resources Control Board,1%* the
Supreme Court reached a similar result under section 313 of the
CWA,105 holding that federal agencies were not subject to state
National Pollution Discharge Elimination System permit require-
ments. 108 Congress reacted by amending the CAA and the CWA to
include ‘‘all’’ state requirements, '‘procedural and substantive.''107

In the wake of the Supreme Court’s decision in Department of
Energy v. Ohio, Congress enacted the Federal Facility Compliance
Act (FFCA) of 1992.108 Its major purpose is to waive sovereign immu-

8 H.R. ReP. No. 141, 101st Cong., Lst Sess. 6-39 (1988).

100" The views of later Congresses are of little value in ascertaining the intent
of the Congress which passed the legislation.”’ Mitzenfelt v. Department of the Air
Force, 903 F.2d 1293, 1295 n.1 (10th Cir, 1890) (citing Consumer Product Safety
Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 117-18 (1980)).

101426 U 8. 167 (1976)

102Clean Air Act, 42 U.8,C. § 1857(f) (1976).

103 Hancock, 426 U.S. at 182

104426 LS, 200 (1976).

105 Clean Water Act, 42 U.8.C. § 1323 (1970 Supp. IV).

108 EPA v. California ex rel. State Water Resources Control Board, 426 U.S. at
226

107Clean Air Act, 42 U.S.C. § 7418, amended by Pub. L. 95-95 (1977); Clean
Water Act, 33 U.S.C. § 1323(a), amended by Pub, L. 95-217 (1877).

108Pub. L. No, 102-386, § 102, 106 Star. 1505 (1992).
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nity for civil and administrative penalties under the RCRA, effec-
tively overruling the Supreme Court’s holding. Section 6001 of the
RCRA, as amended by the FFCA, subjects the federal government to
“‘all penalties and fines, regardless of whether such penalties or
fines are punitive or coercive in nature.’'1%® Consequently, federal
facilities no longer are immune from civil penalties imposed for fail-
ure to corply with state hazardous waste laws.

Nevertheless, the First Circuit Court of Appeals's decision in
Maine v. Department of Navy continues to loom as an obstacle for
states seeking to impose civil penalties on federal agencies for failure
to comply with state mini-superfund laws. Some states have minj-
superfund laws!10 that are distinct from federally authorized state
hazardous waste laws operating in lieu of the RCRA.111 If a federal
facility should violate a state’s mini-superfund law, the state may
have to rely on the CERCLA's waiver to impose civil penalties on
that federal facility.112 Citing the holding in Maine v, Department of
Navy, federal facilities are sure to oppose any such effort.

If the holding in Maine v. Department of Navy becomes the
guidepost for resolving future debate over 42 U.S.C. § 120(a}4),
federal courts will foreclose the use of civil penalties to compel fed-
eral i with state mini fund laws. Congress is unwill-
ing, however, to accept narrow judicial interpretations of federal
waivers of sovereign immunity under environmental statutes,112 If
history offers any insight into future actions,!*¢ we can expect Con-
gress to eliminate any ambiguity in the statutory text of section
120(2)(4).

( 19942 U.8.C. § 6961(a), amended by Pub. L. No. 102-386, § 102, 106 Stat. 1605
1992).

1108ee, e.g., MonT. CoDE ANN, § 75, ch. 10, pts. 701-16 (1992); Pennsylvania
Hazardous Sites Cleanup Act, 36 Pa. Cons, Stat. §§ 8020.101-6020.1305.

111See 42 U.8.C. § 6926 (1988).

112tates may try to rely on the RCRA’s waiver of sovereign immunity, as
amended by the FFCA. States contending that the RCRA's corrective action provi-
sions are broad enough to encompass removal and remedial actions, taken pursuant to
those states’ mini-superfund laws, may not succeed. Gf. Undted States v. Colorado,
990 F.2d 1565 (10th Cir), cert. denied, 1993 WL 482819 (Jan. 24, 1693) (CERCLA
expressly preserves state RCRA authority which is not the “equivalent to laws con-
cerning removal and remedial actions'). The betrer approach may be for states to
invoke the RCRA's waiver by nitiating corrective action under their hazardous waste
law operating in lieu of the RCRA, provided it covers the type of corrective action
needed.

115 See supra nates 103-04,

114Sge H.R. 340, 103d Cong., 1st Sess, (1084), presently pending before Con-
gress, known as the Federal Facllities Clean Water Compliance Act of 1993. Modeled
on the FFCA of 1092, the Act will, if enacted, clarify that under the CWA federal
agencies are subject 10 ‘state . . . sanctions . . . includ[ing] all civil and administrative
penelties . . . punitive or coercive in nature.”
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VIL Conclusion

In Maine v. Department of Navy the First Circuit Court of
Appeals addressed whether section 120(a¥4) of the CERCLA con-
tains a clear and unambiguous waiver of federal sovereign immunity
for state imposed punitive, civil penalties,!!5 Although expansive
enough to include civil penalties, 42 U.S.C. § 120(a)X4) fails to distin-
guish between the coercive and punitive nature of these penalties.
Congress therefore failed to legislate an unequivocal waiver of sov-
ereign immunity.!18

Increasingly, when federal courts narrowly construe federal
waivers of sovereign immunity, Congress overrules the courts
through legislative enactments, In passing the FFCA,117 Congress
demonstrated that it knows how to waive sovereign immunity for
punitive, civil penalties when it intends to do so.!18 If Maine ».
Department of Navy is the first step toward denying states the use of
civil penalties against the United States for past violations of state
hazardous substance clean up laws, Congress again could intervene.
Writing ‘‘with a clear . . . [and] unequivocal hand, '11° Congress can
amend the CERCLA and thus resolve 42 U.8.C. § 120(aX4)'s ambi-
guity. As a result, federal agencies may win the judicial battles over
civil penalties, but still lose the war.

115 Maine v. Department of Navy, 673 F.2d 1007, 1009 (1st Cir. 1992).

18]d, at 1011,

117 See Pederal Facility Compliance Act of 1992, Pub, L. No. 102-388, § 102, 106
Stat. 1505 (1992)

18 Cf. United States v. State of Washington, 872 F.2d 874, 877 (9th Cir. 1989)
(quoting Parola v. Weinberger, 848 F.2d 956, 962 n.3 (9th Cir. 1988) (only unequivocal
reference to soverelgn immunity in the RCRA, 42 U.S.C. § 6961 (1988), s aimed “at
court-ordered sanctions for a violation of an injunction)

118 McClelion Ecological Seepage Situation v. Weinberger, 655 F. Supp. 601, 805
(E.D. Cal. 1986).
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A HISTORY OF WARFARE*

REVIEWED BY MAJOR FRED L. BorCcH**

John Keegan's many years as a military historian give him a
breadth of knowledge matched by few. His earlier books, among
them The Face of Battle, The Mask of Command, and Six Armies in
Normandy, are well known and reflect solid scholarship. However,
his latest effort, A History of Warfare, is a disappointment. A His-
tory of Warfare does a fine job in tracing the evolution of war from
the distant past to the present. The book ultimately fails as good
military history, however, because of Keegan'’s flawed view of Prus-
sian General Karl von Clausewitz and his influence on modern west-
ern warfare. Keegan insists that warfighters in the West are addicted
to Clausewitzian ‘‘total war’’ concepts, and that Clausewitz is “‘the
ideological father’’ of the ever more destructive path that war in the
West has taken. Because this Clausewitzian path may lead to the
West's own destruction, western military thinker's must
‘'denounce’’ the false ‘‘ideology’ Clausewitz. Otherwise, Keegan
warns, western civilization ‘'shall not survive.”” This intellectual cru-
sade against Clausewitz and his influence is the major theme of A
History of Warfare, The crusade fails, however, because Keegan's
discussion of Clausewitz is inaccurate and incomplete, if not simply
wrong. Consequently, the major theme of A History of Warfare is
flawed. The result is an erroneous picture of the theoretical founda-
tions of western warfighting today. Consequently, judge advocates
looking for a balanced, comprehensive analysis of the western
method of war will not find it in this book.

Most of A History of Warfare is given to an interesting and, at
times, lively discussion of the nature of war over the millennia.
Keegan describes the ritualistic combat of early man, and explores
war as fought by the ancient Greeks and Romans, Easter Islanders,
Mongols, SBamurai, and Zulus. In examining everything from barbar-
ian tribesmen to atomic weaponry, Keegan’s breadth of knowledge is
impressive. Military lawyers will find Keegan's discussion of early
attitudes toward new weapons most interesting. Just as the law of
war today wrestles with the legality of laser and particle beam weap-

*JouN KEEGAN, A HISTORY oF WARFARE (New York: Alfred A. Knopf, Inc., 1993);
432 pages; $27.50 (hardcover),

*+Judge Advocate General's Corps, United States Army. Currently assigned asa
Student, United States Army Command and General Staff College, Fort Leavenworth,
Kansas.
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onry, the sixteenth century faced the ‘lawfulness' of crossbows and
handguns. Keegan explains:

Armed with a crossbow a man might, without any of the
long apprenticeship to arms necessary to make a knight,
and equally without the moral effort required of a pike-
wielding footman, kill either of them from a distance
without putting himself in danger. What was true of the
crosshowman was even more true of the handgunner; the
way he fought seemed equally cowardly, and noisy and
dirty as well, while requiring no muscular effort
whatsoever.

It is no wonder that early crossbowmen were executed when
taken prisoner—*‘their weapon was a cowardly one and their behav-
ior treacherous.” Passages like this one in A History of Warfare are
both educational and entertaining.

Had Keegan focused on the history of war when writing A
History of Warfare, the book would be of value to the reader. He
persists, however, in examining war’s place in modern civilization,
and perhaps more importantly, what Keegan believes is its future
role in the West. War in the West, he argues, has evolved to the point
that it ‘‘may well be ceasing to commend itself to human beings as a
desirable or productive, let alone rational, means of reconciling their
discontents.”" This means that war ‘‘truly has become a scourge.” In
sum, unlimited war of the kind now practiced in the West brings only
increased human suffering, and virtually no benefit. But a study of
war through the ages, according to Keegan, proves that war need
not be a part of human society. Consequently, the West can—and
must—stop the destructive total war it wages today. Keegan main-
tains that Clausewitz and his theories must be rejected, because they
are the cause of this western way of war, Western thinkers must
recognize that war is not a continuation of politics, so that the West's
culture can change to have a ‘‘potentially peaceful future."”

Given John Keegan’s rather virulent criticism of Clausewitz,
closely examining this Prussian general and his theory of war is
worthwhile. Such an examination reveals why Keegan thinks ill of
him. It also shows, however, why Keegan simply is wrong about
Clausewitz and Clausewitzian theory. Finally, this careful scrutiny of
Clausewitz explains why this review concludes that A History of
Warfare distorts the theoretical underpinnings of war in the West.

Although Clausewitz’s famous On War contains thousands of
words, the book is known chiefly for its dictum that war is the
continuation of politics ‘‘by other means.'’ Clausewitz’s linkage of
war with politics grew from his own observations of eighteenth cen-
tury European society. He saw Napoleon's actions and the conflict
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unleashed by the French Revolution as inextricably connected to
political forces. In the context of Clausewitz’s own time, and modern
European history, war certainly was a continuation of politics.

However, Clausewitzian theory is about far more than this
political outlook on war. Additionally, what Clausewitz has to say
about other aspects of war does not depend on the validity of his
opinion that war is an extension of politics.

The hallmark of Clausewitzian theory is its insistence that war
is “‘unpredictable, ambiguous and intuitive rather than clear, precise
and manageable”' Warfighting does have rational elements.
Clausewitz’s conclusion, h , that war fund Ly is domi-~
nated by the ¢rrational sets him apart from all others who have
written about war. Clausewitz believed that war cannot be reduced
to a neat set of principles or rules. He believed, however, that its
complexity could be understood by a ‘‘military genius''—that
although war cannot be taught like science or mathematics, it can be
understood by some. In short, men and women will always exist who
can bring victory out of the chaos on the battlefield. ‘'Friction' and
the ‘‘fog of war" mean chaos on the battlefield, but a study of past
wars, experience, training, and ‘‘military genius’’ point the way to
success.

The opening line of A History of Warfare is: **War is not the
continuation of policy by other means.” Keegan's point is clear—he
rejects Clausewitz’s famous pronouncement. Instead, Keegan insists
‘‘that war embraces much more than politics; that it is always an
expression of culture, often a determinant of cultural forms, in some
societies the culture itself’ Consequently, Keegan concludes that
Clausewitz’s view of the nature of war is ‘‘incomplete, parochial and
ultimately misleading.”

Keegan's insistence that war is far more than an extension of
politics makes sense. Wars can be apolitical, reflecting instead a soci-
ety's culture. The horse people of the steppes, for example, did not
wage war a8 an extension of political activity. Clausewitz failed to
see this aspect of war, as he believed “‘in the primacy of politics
rather than culture.”’ Consequently, a number of historical excep-
tions to Clausewitz’s conclusion that a *‘political motive™ was the
‘'precipitating and controlling factor in warmaking’’ exist. Keegan
insists, however, that Clausewitz’s view not only is incorrect, but is
potentially disastrous as well. If politics and war are inextricably
linked, nation states will continue to go to war to solve interstate
disputes. The end result, Keegan writes, is ‘‘total war,’ as the nation
state that can militarize the greatest portion of its population and
resources is more likely to win a war. It follows that the ‘‘ideclogy’’
of Clausewitz has resulted in the *‘total war’’ or *‘unlimited war’’
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waged by the West today. Keegan even blames Clausewitz for influ-
encing thermonuclear war. After all, he says, the doctrine of
“‘mutual assured destruction’’ is war waged through the politics of
deterrence.

Is this true? Is Clausewitz the darling of war planners and com-
manders? Is On War the bible for the West's warriors? Must
Clausewitzian theory be rejected for the West to survive? Although
Keegan insists that the answer to these questions is *‘yes,”” he is quite
wrong. First, as previously discussed, Clausewitz's theory of war
goes far beyond the ‘“war is politics'’ dictum. To reject Clausewitz
because one aspect of his theory does not apply to nonwestern cul-
ture is foolish. Second, Clausewitz's position that a multitude of
variables make war irrational and chaotic is verified by human expe-
rience. That A History of Warfare never touches on these aspects of
Clausewitz’s theory of war is intellectually dishonest. It also suggests
that Keegan has never read all of On War, much less studied it or
Clausewitz.

Finally, Keegan greatly exaggerates the influence that
Clausewitz—or any theorist—has had on western warfare. The
United States Army's 1986 and 1993 Field Manuals (FM) 100-5,
Doctrine, for example, do pay tribute to Clausewitz when demand-
ing that commanders reflect agility, versatility, and initiative in plan-
ning and fighting wars. The very existence, however, of FM 100-5
and the many other field manuals published over the last twenty-
five years illustrate that the United States Army believes that cer-
tain principles of war can be deduced. This is because the military,
*‘often intolerant of ambiguity and complexity,’ prefers a neat set of
rules or guideposts for both garrison and field. When Keegan argues
that western warfighters are addicted to Clausewitzian theory, he
clearly is incorrect. Clausewitz says rules cannot guide warfare, yet
the very existence of field manuals runs counter to Clausewitzian
theory. This is not to say that Clausewitz gets “'lip service’’ only. On
War remains an important book for the military professional. How-
ever, Keegan vastly overrates his influence. More importantly, other
than a passing reference to Von Moltke (who claimed the application
of Clausewitz’s principles led to the German victory over the Aus-
trians in 1871), A History of Warfare provides not one shred of
evidence that western military thought is dominated by Clausewitz
today. On the contrary, it seems likely that few officers read
Clausewitz—and even fewer study his work. In any event, as Keegan
calls on the West to denounce Clausewitz, his book should have
provided at least some credible evidence in support of this position.

A note on Keegan'’s style. It can be distracting. In making a
point or in explaining a concept, he often digresses to the point of
rambling. In a chapter entitled ‘‘Armies,’ for example, he writes
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that ‘‘an intellectual is a person who discovers there is something
more interesting than sex.” A quote that may bring a smile to a face,
but does not advance a discussion of military history. A History of
Warfare is full of similar passages.

The dustjacket of A History of Warfare claims that the book is
‘‘a masterpiece, destined to become a classic work”’ A number of
reviewers have made similar pronouncements. Unfortunately, noth-
ing could be more inaccurate. Keegan's incomplete treatment of
Clausewitz results in an inadequate and fundamentally flawed treat-
ment of western warfare. There can be no quarrel with Keegan’s
idea that peace is ‘‘good"’ and war is ‘‘bad,”’ but his use of Clausewitz
as the ‘‘bad boy"’ is inaccurate, incomplete, and ultimately mislead-
ing. Consequently, A History of Warfare is of limited value,

THE PRICE OF VICTORY*

REVIEWED BY LIEUTENANT COLONEL SAMUEL J. RoB* *

Military lawyers will find Vincent Green's first novel, The Price
of Victory, engrossing. The story of a young defense counsel’s strug-
gle against the military justice system and his own doubts about his
client, while relying heavily on stereotypes, is guaranteed to pique
the interest of those who ‘‘have been there’'—if for no other reason
than to critique how closely the fictional trial mirrors one’s own
experiences. That the novel is loosely based on an actual court-mar-
tial will only add interest to the story and leave the reader wonder-
ing what is fact and what is fiction.

Vincent Green is a former member of the Army’s Judge Advo-
cate General's Corps who left the Army after five years and subse-
quently studied writing with John Casey, a National Book Award
winner. Mr. Green received a Masters of Fine Arts as a2 Henry Hoyns
Fellow at the University of Virginia in 1988 and now lives and writes
in South Dakota.

During his military career, then Captain Green served as a trial
defense counsel in Germany in the early 1880s and enjoyed a reputa-
tion as a bright and skillful trial attorney. Among his many cases, he

* VINGENT B. GREEN, THE PRICE OF VicTory (New York: Walker and Company,
1892); 219 pages; $12.95 (hardcover),

** Judge Advocate General's Corps, United States Army. Currently zssigned as
Team Chief, Contract Appeals Division, United States Army, Ballston, Virginia.
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represented a senior noncommissioned officer who was charged
with participating in a drug ring, led by a young lieutenant, that
smuggled drugs across the Dutch border. This reviewer's premise is
that this trial served as the basis for The Price of Victory.

The actual trial involved a drug ring, comprised of soldiers sta-
tioned in Karlsruhe, Germany, who planned to attack and seize
weapons from an arms room at an Air Defense Artillery site in Lan-
dau, Germany, then use the captured weapons to rob the finance
center at Grafenwoehr, Germany. Before their plan could be brought
to fruition, United States Army Criminal Investigation Division (CID)
agents, acting on a tip from one of the conspirators—who was dissat-
isfied with his share of the drug profits—apprehended most of the
gang members on their return from a drug run to Holland. The lieu-
tenant was tried and convicted and sentenced to confinement for
thirty years,! The remaining gang members, except Captain Green's
client, were convicted pursuant to guilty pleas.2 Captain Green’s
client was not present at the time of the drug arrest and only was
identified as a coconspirator through the statements of his alleged
accomplices who testified against him in exchange for reductions in
sentences.

Anyone intending to read The Price of Victory should first read
the case of United States v. Curry.® The United States Army Court of
Military Review's (ACMR) opinion provides an excellent synopsis of
the facts of the case and provides an interesting backdrop for the
novel. Older Army judge advocates especially will find themselves
trying to surmise which characters in the book are purely fictional
and which characters, although fictional, may have been loosely
based on actual persons,

The novel evolves around the court-martial of Sergeant First
Class Billy Frazier, a former Green Beret who saw combat in Grenada
and Panama, and his defense counsel, Captain Jack Hayes. Captain
Hayes is a young, idealistic attorney who, in the course of the book,
becomes increasingly frustrated with the court-martial system and
his own growing doubts about his client. The remaining cast consists
of the usual stereotypes: a chain of command bent on conviction; an
aggressive, borderline unethical trial counsel; a crusty old pro-

1The lieutenant's sentence subsequently was reduced by the Secretary of the
Army to 17 years.

2The reviewer, assigned as a new defense counsel in Karlsruhe, Germany at the
time, one of the My client was scheduled for reassign-
ment to the United States two weeks after his arrest, It was my client’s best friend
that contacted the Criminal Investigation Division after learning from my client that
his share of the drug profits was less than the others,

315 M.J. 701 (A.C.M.R, 1983), rev’d in part, aff’d in part, 18 M.J. 103 (C.M.A,
1984).
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government judge whose courtroom demeanor and harsh sentences
earned him the nickname *‘The Whopper’'; and a young wife who is
becoming increasingly distant from Captain Hayes because of his
obsession with the case. To contribute to his problems, if one could
call this a problem, Captain Hayes’s father-in-law is the head of a
high-powered law firm and his wife is pressuring him to leave the
Army and make ‘‘big money.”’

Without revealing the plot, suffice it to say that the book has it
all—sex, drugs, deceit, marital strife, and even murder. The book is a
‘‘made-for-television movie' in hardback. Depending on whether a
reader desires entertainment or education, such comment is either
praise or condemnation. Above all, the author does a good job of
building . Readers undoubtedly will find themselves trying
to predict the verdict as the courtroom drama unfolds.

The author obviously knows his subject. His description of mili-
tary life, his use of military acronyms, and his presentation of the
workings of the court-martial system are accurate, though presented
in such a way as to not lose an uninitiated reader. Unfortunately, in
an attempt to appeal to a wider audience, the author relies too
heavily on stereotypes. While such a ploy may make for more inter-
esting reading, it serves to perpetuate, rather than dispel, the nega-
tive image that many civilians hold of military justice. Conversely,
the author hardly can be faulted for making reader interest—as
opposed to improving the image of military justice—his lodestar
Moreover, it will be the rare judge advocate who, on completion of
the book, will not claim to have encountered, in some form, one or
more of the characters in the course of his or her career.

The reader who accepts the book for what it is—a work of
fiction—will enjoy it, The person who reads The Price of Victory
with a critical eye and is defensive about the image of military jus-
tice that the book projects will be less satisfied.
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SARAJEVO: A WAR JOURNAL*

REVIEWED BY H. WAYNE ELLIOTT**

While writing this review, United States fighter jets have shot
down four Bosnian Serb jet aircraft over Bosnia-Herzegovina. A
fragile truce holds in Sarajevo as Bosnian Moslems have formed a
tentative alliance~brokered by the United States—with Croats.
‘What pushed the West to finally act may well be the death of sixty-
eight residents of besieged Sarajevo, killed by a single shell fired by
Serbian mortars in the hills above the city. The war in Bosnia has
taken another turn down a twisted path with no discernible destina-
tion. What will be the effect of these latest developments? Will the
demonstration of western military might finally force the parties to
some sort of real negotiation or simply make them even more intran-
sigent? Will the new alliance compel the Serbs to admit the futility of
diplomatically taking on the rest of the world? Time will tell.

The conflict in Bosnia has raged for two years. Sarajevo: A War
Journal provides a glimpse of part of the conflict, the siege of the
city of Sargjevo. Zlatko Dizdarevic provides a first-hand account of
““life”” at the other end of the sniper’s rifle or the artillery’s shells,
Dizdarevic is the editor of the last daily newspaper published in
Sarajevo. The paper’s name—Oslobodenji—means ‘‘liberation’ in
Serbo-Croatian.

Television has brought this war to our living rooms. Some credit
the images of wounded children lying in crowded and unhygienic
hospitals with having spurred the United States and its European
allies, if not the entire United Nations (UN), to get involved in what
often is presented as a civil war. Through television we see the death
and destruction taking place in Sarajevo. Through this book we get a
feeling for the terror created by the siege.

As every military lawyer realizes, civil wars raise significant
legal issues. Dizdarevic (a graduate of the Sarajevo Law School) dis-
misses the idea that this conflict is a civil war, although he recognizes
that it has some of the characteristics of a civil war. In the first few
pages he makes clear his opinion that this is a war of aggression. The
aggressor is Serbia. Allied with Serbia are radical Serbs within Bos-

*Zuatko DEDAREVIC, SARAJEVO: A WAR JourvaL (Fromm International); 193
pages; $19.85 (hardcover).

** Lieutenant Colonel, United States Army (Ret.). Former Chief, International
Law Division, The Judge Advocate General’s School, United States Army. Presently
an SJD candidate, Unlversity of Virginie Law School.
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nia. This is a well-armed force. Its weapons and equipment come
from the former Yugoslav Army.

What is the fighting about? In Dizdarevie's opinion the war is
the result of the collapse of the old Yugoslav government and the
attempt by those who ran it to remain in power. The prime villain
here is Slobodan Milosevic, formerly an orthodox Communist, now
the leader of Serbia. When he came to power the states of Slovenia,
Croatia, and Bosnia-Herzegovina declared their independence. Mil-
osevic refused to accept their independence and armed the Serbs
inside Bosnia. The war aim is the creation of a ‘‘Greater Serbia.”” The
Bosnian Serbs are led by Radovan Karadzic, described by Dizdarevic
as ‘‘a fascist compared to whom any former SS man is an epic hero
from a children's story.”

Rather than the institutionalized religious and ethnic hatred
depicted by some in the American media, Dizdarevic writes of a
Sarajevo in which the people peacefully practiced three major reli-
gions (Serbian Orthodox, Catholicism, and Islam) and lived and
worked alongside people of different backgrounds (either Bosnian
Moslems, Croats, and Serbs). All spoke the same language. Forty
percent of the marriages in Sarajevo were '‘mixed.” Moslems mar-
ried Serbs or Croats, (Dizdarevic, a Moslem, is married to the daugh-
ter of a mixed marriage of a Serb and a Croat.} All that changed in
April 1992 with the outbreak of war.

This book is not an exhaustive treatment of the causes of the
war or the legal nature of the conflict. It is, however, an account of
the citizenry's increasingly primitive exi inside a city besieged
where even the most rudimentary daily tasks can result in death.
The book provides moving accounts of the people’s efforts to main-
tain their lifestyles despite having no public transportation, little
food, sporadic electricity, and a reduced water supply. The currency
is worthless—business is conducted using German Marks or through
barter.

The book is a series of fifty-four columns, each two or three
pages long, which appeared in Oslobodenyi between April 1992 and
August 1993. It gives the reader a feel for the hardships of life in a
besieged city. As the enemy takes the high ground around the city it
becomes clear that its inhabitants will be terrorized by the Serb guns,
No one is safe. Everything is in short supply. Newsprint to publish
the paper is almost nonexistent. Yet the staff continues to print a
paper. To stop would be to give in to the terrorists. Instead, the
building in which the paper is published becomes a priority target of
the Serbs.

The author is especially critical of the UN Protection Force
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(called the ‘‘un-Protection Force' in the book). After initial relief
that the Blue Helmets were deploying to Sarajevo, the people have
lost faith in them. For the people of Sarajevo, they come ‘‘to symbol-
ize international hypocrisy and political dirty dealing”” In
Dizdarevic's view, the force is at best ineffective and, at worst,
corrupt. The rigid rules and conditions placed on the UN force and its
mandated neutrality stand in the way of any sense of justice for the
people of Sarajevo. This neutrality results in the punishment of the
victims of the aggression. Dizdarevic asks, ‘'How can the victims be
equated with the aggressors?"’

The military lawyer would be well advised to read this book.
One of the recurring problems facing the judge advocate charged
with teaching the law of war is developing enough current examples
to illustrate the utility of the law. In this book are many examples of
violations of the law. The participants in this conflict target vehicles
marked with the Red Cross, destroy public buildings with no military
significance, take hostages, deport people, and kill children. To come
up with a military reason for each incident presented is difficult. In
the language of operational law, no military necessity exists.

Even if no one is prosecuted for these crimes, the Serbs will pay
a heavy price for their actions. It will be some time before the inter-
national community welcomes a group that takes its international
law obligations so cavalierly. It will be a longer time before the peo-
ple of Sarajevo will forget. As the siege continues, and the violations
of the law of war mount, the reader senses the increasing hostility of
the people of Sarajevo. As Dizdarevic writes, ‘‘No one can go on
living with the memory of it without a desire for revenge.”

This is not an objective account. The author is quite biased. But
who can blame him? His life, and that of the others in Sarajevo, is
constantly at risk. An historic and cosmopolitan city (the site of the
1984 Olympics) is reduced to rubble. Western commentators seem to
equate all parties as somehow equally guilty. Who speaks for the
war's victims? One person is Zlatko Dizdarevic.

The United Nations has established an international tribunal at
the Hague to hear war crimes cases from the former Yugoslavia. This
book makes the need for such trials quite apparent. Snipers indis-
criminately select targets. From a distance one cannot tell whether
the victim is a Moslem, a Croat, or a Serb. Of course, that sort of
target discrimination is probably too much to expect from an
‘“‘army"’ that shoots three-year-old children,

An elementary principle of military operations is that an under-
standing of the situation is crucial to planning an operation. Too
often, the situation in Bosnia is presented as one in which a peaceful
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resolution is possible only through the creation of three ethnic
‘‘homelands.” This book should dispel that idea. The author stresses
that before the war the people of Bosnia lived in harmony in a
multiethnic society. Removal of the leaders of the fanatical Serbs
might permit a return to those times,

Whether as p ) or a military force
must understand Lhe depth of feelmg among those who live in the
area. This book presents the case against the Serbs and if only half is
true, defending them will be difficult.

The last page of the book describes Sarajevo as a city ‘‘reduced
to the status of 2 200"’ and one of which the world seems to relish its
“‘plight with a degree of sadism.”’ One of the reasons often cited for
the law of war is that compliance with it makes a return to peace
more likely. The corollary is that noncompliance makes a return to
peace more difficult. As one reads this book it becomes clear that the
inhabitants of once peaceful Sarajevo may not be so forgiving. A
lasting peace may be some distance away. Even if it comes, the
animals in the zoo are not likely to forget who put them there.

THE ANATOMY OF THE NUREMBERG TRIALS*

REVIEWED BY MAJOR FRED L. BOoRCH**

Why was it necessary to establish an International Military Tri-
bunal (IMT) at the end of World War II? Who were the central figures
responsible for its creation? How successful were the initial prosecu-
tions? In The Anatomy of the Nuremberg Trials, author Telford Tay-
lor answers these questions and more. Those looking for detached
historical scholarship, however, will not find it in this book. Rather,
this is a ‘‘personal memoir’’ Taylor writes about Nuremberg as he
‘‘saw, heard, and otherwise sensed it at the time.” He recounts not
only the trials theruselves, but what went on outside the courtroom,
too. He also examines why Nuremberg remains a ‘‘benchmark in
international law.”

* TELFORD TAYLOR, THE ANATOMY OF THE NUREVBERG TRIALS (New York: Alfred A.
Knopt, Inc., 1993); 703 pages; hardcover.

** Judge Advocate General's Corps, United States Army. Currently assigned as
a Student, United States Army Command and General Staff College, Fort Leaven-
worth, Kansas.
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Taylor, a distinguished lawyer and law professor, explains that
originally much opposition existed to an IMT for war crimes. Both
the British and the Soviets, for example, favored ‘‘summary execu-
tion" for major war criminals. Given Stalin’s suggestion at Teheran in
1943 that ‘50,000 German General Staff officers should be
liquidated,” the Soviet view is not surprising. As late as April 12,
1945, however, the British War Cabinet also concluded that ‘*for the
principal Nazi leaders a full trial under judicial procedure was out of
the question.’” Winston Churchill and the British instead proposed
that these Nazis simply be shot.

President Roosevelt and his advisors believed that Nazi atroci-
ties against religious and racial groups, and the German initiation
and waging of '‘aggressive’’ war, were illegal under international
criminal law. Judicial proceedings would be ‘‘good policy for the
future peace of the world.” Moreover, an international trial might
establish ‘‘a precedent for punishing crimes against peace in the
future.”" A number of small trials in France, Germany, Great Britain,
or the Soviet Union would carry little weight. Conversely, one major
trial would focus world attention on the role of law in war, and
underscore the emerging world view that ‘‘warfare was legitimate
only in defense against an aggressive attack.”” In sum, an interna-
tional trial of the major war criminals would highlight the American
view that future international society must be ordered by law.

When President Truman made it clear that he opposed sum-
mary executions, the British position turned around. The British,
writes Taylor, now saw that ‘‘[slummary execution looked like a
simple way out of troublesome problems but it was out of tune with
the times.”” Additionally, no way existed to draw a ‘‘principled line""
between those Nazis who would be put on trial and those who simply
would be shot. The IMT was a good solution. Furthermore, the
French supported the idea of war crimes trials as well.

Although the Soviets eventually agreed to an international tri-
bunal, they adopted the view that the guilt of the defendants was
settled. Consequently, they felt that the tribunal need meet only to
fix the appropriate sentences. The Soviet view, however, did not
prevail. Supreme Court Justice Robert H. Jackson, the American
chief prosecutor, made it clear that the IMT would sit to determine
guilt or innocence before passing sentence. As the Americans ‘‘had
the bulk of the documentary evidence,’ and eighteen of the twenty-
two most important defendants at the first Nuremberg trial were in
either American or British hands, the Soviets really had little choice;
their refusal to participate would not have prevented war crimes
trials at Nuremberg.

After examining the genesis of the IMT, The Anatomy of the



1993] BOOK REVIEWS 193

Nuremberg Trials details the trials of individual defendants like
Goering, Hess, Keitel, Jod], and Speer. Taylor also explores the rea-
sons behind the criminal prosecution of the German High Command,
the S5, and Gestapo. For le, the Allied was that
membership in certain organizations like the 88 '‘should be taken as
prima facie evidence of guilt.”' The horrors of the concentration
camps, and events like the killing of American prisoners of war at
Malmedy, were viewed as proof that the S8 had an inherently crimi-
nal purpose, and that all of its members merited punishment.
Because the Waffen-SS had some thirty-five divisions and more than
500,000 members at the end of World War II, individual trials would
have taken years. It follows that attaching criminal responsibility to
individuals based on voluntary bership in an organization was
seen as the only practical way to deal with a multitude of war
crimes. Taylor admits, however, that such '‘organizational guilt’
flies in the face of generally accepted Anglo-American principles of
law, and a number of commentators have criticized the Nuremberg
prosecutions of ‘‘criminal’’ organizations.

Taylor identifies Justice Jackson as the principal figure respon-
sible for shaping the Nuremberg trials, and he believes Jackson’s role
was ‘‘unique and vital'' The '‘core and focus of the Nuremberg
enterprise was, from the beginning to the end, the American pros-
ecution.’”’ Jackson's energies were the driving force behind this pros-
ecution. However, Taylor does not hesitate to criticize Justice Jack-
son and the other Nuremberg participants for their shortcomings,
particularly in the area of litigation skills.

Judge advocates will find Taylor's recollections about the inter-
play between the American, British, French, and Soviet participants
most interesting. The criminal procedure adopted by the IMT neces-
sarily blended Anglo-American ‘‘adversarial” concepts with Conti-
nental "‘inquisitorial’’ practice as there was a considerable gulf to
bridge. The Soviets, for example, had never heard of ‘‘cross exam-
ination,”’ and did not appreciate its role in a criminal defense. Tay-
lor's di ion of these nut: d-bolts problems shows that organiz-
ing and running the IMT was not an easy task.

Although Taylor emphasizes that The Anatomy of the Nurem-
berg Trials is a memoir rather than a meticulously researched his-
tory, he does include ‘‘source notes’’ and a bibliography. He also has
footnotes. These footnotes, however, are unnumbered. Taylor
should have grouped these source notes and footnotes together, and
numbered them. The lack of organization in this area is both unhelp-
ful and annoying. However, this is 2 minor criticism, Overall, judge
advocates with an interest in international and criminal law will
enjoy reading The Anatomy of the Nuremberg Trials,
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